
No. 83-CR-l94-A 

EX PARTE IN THE 28TH JUDICIAL 
DISTRICT COURT OF NUECES 

CARLOS DELUNA COUNTY, TEXAS 

APPELLANT'S OBJECTIONS TO STATE'S PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

f 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW Carlos DeLuna, Petitioner in the above-styled and 

numbered cause, by and through his attorneys of record, R. K. 

Weaver and Richard A. Anderson, and respectfully objects to the 

proposed findings of fact and conclusions of law submitted by the 

state of Texas in this cause, and in support thereof, would 

respectfully show this Honorable Court as follows: 

I. 

On November 2, 1989, the Petitioner filed an Application for 

Writ of Habeas Corpus and Memorandum of Law in Support of 

Application for Writ of Habeas Corpus. In addition, Petitioner 

filed an Application for Stay of Execution and Memorandum of Law 

in Support of Application for State of Execution. Petitioner is 

currently under sentence to be executed before sunrise on 

December 7, 1989. 

II. 

On November 15, 1989, Petitioner received the Respondent's 

Original Answer to Application for Writ of Habeas Corpus and the 
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Respondent's Proposed Findings of Fact, Conclusions of Law and 

Order. Petitioner would specifically object to these proposed 

findings of fact and conclusions of law for the reasons set forth 

below: 

1. Finding of Fact #5: The objection to the charge made in 
the Application is precisely the same as that made at trial. 
The issue.of waiver argued by the state was consistent with 
law at the time of the trial. Nowhere does the state address 
the effect of the change of law in Penry. As we've pointed 
out in our Memorandum in Support of Application for Writ of 
Habeas Corpus previously filed with the Court, where there 
is a change of law such as we have here, the waiver doctrine 
will not apply. See: Argument & Authorities in Petitioner's 
Memorandum of Law on Application for Writ of Habeas Corpus. 

2. Finding of Fact #7. The motion referred to in this 
finding states that counsel had interviewed some unnamed 
persons and concluded ~at there was an issue as to the 
Petitioner's competency and sanity, and requested the 
Petitioner be examined on these issues. Affidavits attached 
to Petitioner's Application for Writ of Habeas Corpus 
establish that the attorney did not interview all potential 
witnesses. He interviewed a few about the issue of whether 
there was a legal defense to the offense such as insanity or 
incompetency; he did not interview them for the issue of 
mitigation. Record will not support all of finding, or at 
least inference ~~hat he interviewed potential witnesses. 
Several affidavits expressly state that the attorney never 
contacted them. There has been no hearing to contradict the 
contents of these affidavits, and any such finding would not 
be supported in the record. 

3. Findings of Fact #8 & 9: Both doctors interviewed the 
Appellant for .the purpose 0£4eterm1ningif therce was a 
legal defense: insanity or incompetency. Both concluded that 
he tested out with a low 10. Both opined that he was faking 
it, however, such an opinion is inconsistent with their 
Clinical findings .and at the most would constitute a fact 
issue for the jury to resolve upon proper instructions. As 
fact finders, the jury would have been free to believe or 
disbelieve any, all, or part of the report. Without proper 
instructions, however, there was no ~ay the jury could apply 
the information if they chose to believe it. This is 
classical Penry material. 

APPELLANT'S OBJECTIONS TO PROPOSED FINDINGS - PAGB 2 

http:issue.of


4. Finding of Fact #10: this finding is irrelevant. The 
issue is not whether the Petitioner was insane or 
incompetent. Such evidence would constitute a defense to the 
prosecution. The issue presented to this Court is whether 
the reports contained any facts which might arguably 
constitute mitigating evidence. The United States Supreme 
Court, in Penry, specifically held that a low IO would 
constitute mitigation evidence. 80th reports show that the 
Petitioner had a low IO. 

5. Finding of Fact #12: Without a hearing on the issue, the 
Court cannot reach any conclusions as to why counsel did 
what he did, only what he did at trial. The 5th Circuit, in 
its opinion on the first writ (appended to that writ), held 
that as a matter of law, the failure to investigate or 
presen~mitigation evidence would have been fruitless due to 
the state of the law which wouldn't have gotten him ~ 
meaningful charge on the issue. It is inconsistent to say 
that you can fail to investigate and present mitigation 
evidence since it wouldn't help, and then say that counsel 
wasn't precluded from a meaningful investigation or 
presentation of such evidence. 

Further, this "finding" says that the record affirmatively 
establishes that mitigation evidence did not exist. That is 
not true. The appellate record is silent as to whether 
mitigation evidence exists. The attachments to our writ 
shows that the Petitioner had a history of drug and alcohol 
related arrests; was of low 10, and had other problems. The 
attachments affirmatively establish ~ mitigation evidence 
was available; without proper charges, however, presentation 
of such evidence was fruitless, and in fact would help the 
State meet its then existing burden of proof. 

Any finding of fact that ~ mitigation evidence existed at 
the time of the trial would be false and unsupportable. The 
State is attempting to subsume the issues presented in this 
Writ without actually addressing any of them. The issue 
presented _is what effect the Penry decision will have on_ 
cases tried before Penry-. Maybe it· -was -a tactical decision 
not to. investigate or present mitigation evidence without 
some--instruction to-properly apply the-evidence. But whoean 
say what counsel would do ~ that the law has changed. The 
issue is not what he did then, but what could he do now if 
given another chance. What he did then was a function of the 
law then. The law has changed. The State's response and the 
proposed findings and conclusions totally fail to address 
this fact in any manner.

I 6. Finding of Pact #13. This ia not true. There are offense 
reports. showing a history of drug and alcohol abuse; medical 

I 
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reports showing a low 10; family and friends who were 
available to place the accused's total life in proper 
context. All of this is evidence that the United States 
Supreme Court has expressly held is mitigating in nature. A 
finding that there was no available mitigation evidence 
would be contrary to the record and the affidavits and other 
materials presented by Petitioner in his Application for 
Writ of Habeas Corpus. 

7. Finding of Fact. #14: This finding confuses the issue of 
mental disease or d,fect which would constitute a defense 
with mitigation. The issue is not did he have a defense to 
the charge, but did he have a history of drug and alcohol 
problems that the jury should have heard about and 
considered under proper instructions. The attachments to the 
Petitioner's Application for Writ of Habeas Corpus establish 
this history. This is precisely the type of material that 
the United states Supreme Court held must be presented under 
proper instructions in order that the jury may make a 
reasoned judgment as to the accused's moral culpability. The 
state of the law at the time of Petitioner's trial 
effectively prohibited presentation of this available 
testimony. 

8. Finding of Fact #15: This finding is not supported by the 
affidavits. 

9. Finding of Fact #16: this finding is not supported by the 
reports presented by Petitioner. Both establish that based 
upon clinical tests, the defendant had a low IO. Both also 
opined that he was faking it, but this would have been a 
fact question for the jury, acting as a fact finder, to 
resolve upon proper instructions from the court. 

10. Finding of Fact #17: There was some testimony from_ the 
defendant -and: his. father at trial that is arguably 
mitigating. Besides, the issue is not what was=-"presented at 
trial, rather: it is what was available and not presented due 
to the state of the law at the time of the Petitioner's 
trial. This finding- assumes;- arguendo, that· Penry will not 
have retroactive. -application, a finding that is not 
supported in trad:1tiona1-- legaL analysis. See: Memorandum of 
Law in Support of Application for Writ of Habeas' Corpus 
previously filed in this cause for argument & authorities on 
this issue. 

11.. Findings; of Fact #20· .. 21. Th1.& fmding is not supported 
in the trial record. While the judge did advise the Peti
tioner of the dangers of seJ..f-representation, the Petitioner 
ocmt·fNIN -to:f:.m!d.s1: Oft se1:f'-reps:eeentat.1orr. 'l'he-Appellant 
stated his express desire to represent himself, but 
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acquiesced in having Mr. Lawrence assist in the 
representation. See page 46 of record of Motion for New 
Trial hearing (attached as Appendix A). Further, the Court, 
in an effort to get the Petitioner to agree to permit 
appointment of Mr. Lawrence on appeal misinforms the 
Petitioner that if he will permit Mr. Lawrence to represent 
him, he [the Petitioner] will have the right to read the 
record and file his own brief. See record at page 48 
(attached as Appendix A) This of course is hybrid 
representation and is not the law in Texas. If the Appellant 
did agree to accept Mr. Lawrence, it was on the basis of 
assisting him and that he would get to review the record and 
file his o~ brief. That, of course, didn't happen. The 
State's answer takes the agreement out of context and 
ignores the fact that the judge misrepresented the law in 
order to coerce the Petitioner into agreeing to the 
appointment. Petitioner was not permitted to review the 
record and file his own pro se brief. Being confined in 
jail, and being represented by Mr. Lawrence, Petitioner had 
no reasonable means of enforcing his expectations of pro se 
representation. 

Where the court affirmatively misrepresents the Petitioner's 
rights to pro se repres~otation in an effort to obtain a 
waiver of his demand to appear on appeal pro se, the State 
cannot logically argue that the Petitioner intelligently 
waived his demand to proceed pro se. 

12. Finding of Fact #23. Petitioner disagrees with this 
finding. First, the record- as it currently stands 
establishes only what. trial counsel did; it does not 
establish why trial-COUnsel failed to present the available 
mitigation evid~~ce. Secondly, while the record 
affirmatively establishes that the Petitioner demanded to 
proceed pro se on appeal, it also establishes that he was 
coerced into accepting. an unacceptable: appointment based 
upon the trial court's misrepresentation of the law~ A 
hearing is needed to establish the exact events that 
surrounded the appellate process, what the Petitioner 
re.asonab~y .e:xpected.-in~light of- the..-assertions of th&trc-ial
judge, and what subsequently transpired. 

The Petitioner, in his Application for Writ of Habeas 
Corpus, expressly states that there was mitigating evidence 
available at the time of the trial; the State, in its 
response, asserts that there was no mitigating evidence 
available.. at the t.:l.m& of the trial.. The Petitioner asserts. 
that at all times he desired to repre~ent himself on appeal, 
to review the appe~~ate record and to fi~e a pro sa brief on 
appeal... The state· AI!!. 8.'It'ta- tba:k: the Pet±ti!oner did not desire 
to represent himself on appeal. These are controverted, 
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previously unresolved questions of fact which this Honorable 
court must resolve. See: TEX. CODE CRIM. PRoe. ANN. art. 
11.07 (2)(c). If the Court determines that there are 
controverted, unresolved fact issues, then this Honorable 

-Court 	must set the case for a hearing on these issues. TEX. 
CODE CRIM. PROC. ANN. art. 11.07 (2)(d). 

13. Conclusion of Law #1: Not the law. The Petitioner has 
extensively briefed this issue in his previously filed 
Memorandum of Law in Support of Application of Writ of 
Habeas Corpus. This proposed finding assumes the very issues 
presented in this Writ without any analysis or argument. 

14. Conclusion of Law #2: The Fifth Circuit held in the 
preceding writ that as a matter of law it would not have 
helped to investigate or present the evidence based upon the 
law at the· time of the trial. Further, this is not a 
conclusion of law, rather it is a finding of fact, and 
further, it is a finding of fact that is in conflict with 
the proffers contained in the Petitioner's Application for 
writ of Habeas Corpus. 

15. Conclusion of Law #3: This conclusion is in direct 
conflict with Penry. See: Argument and Authorities in 
Petitioner's Memorandum of Law in support of Application for 
Writ of Habeas Corpus. 

16. Conclusion of Law #4: There was some limited mitigation 
evidence presented at trial by defendant and his father. The 
charge given did not address this evidence as required by 
Penry. 

17. Conclusion of Law #5: This is not a conclusion of law, 
rather it is an opinion fact concerning why counsel might 
have acted the way he did at trial. It certainly is one 
logical rationale for failing to present mitigation evidence 
given the state of the law at the time of the trial, 
however, it does not necessarily reflect what would have 
happened if he was entitled to a Penrx charge. 

Again, the record will support. only what counsel did at 
trial, not why'he acted as- he did. any finding as to why 
counsel failed to investigate or present available mitiga
tion evidence is wholly speculative and is not supported in 
the record of this cause. 

18. COnclusion at' Law": TlUs is not a conclusion of law, 
rather it is a finding of fact, and ~ finding that is not 
supported in the record.. The. record will not support any 
conclus:1.on that the· 1ippel'!IBD't' lacked the ability to 
represent himself on appeal. The Court went to 
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unconscionable lengths to get him to accept appointed 
counsel, including affirmatively misrepresenting the law. 
The record totally fails to support any conclusion that the 
Petitioner was incapable of representing himself pro se on 
appeal. 

19. Conclusion of Law #7: This is not a conclusion of law, 
rather it is a finding of fact, and a finding that is not 
supported in the trial record. Appellant never withdrew his 
request to represent himself, rather he agreed to the 
appointment of standby counsell to assis~him in filing his 
own brief. 

20. Conclusion of Law #8. Petitioner has adequately 
established that his conviction was improperly obtained. 
This Honorable Court should recommend to the Texas Court of 
Criminal Appeals that the requested relief be granted in all 
things. 

III. 

The state's proposed Findings of Fact and Conclusions of 
... 

Law either totally ignore the attachments to the Petitioner's 

Application for Writ of Habeas Corpus or misrepresent their 

contents. Further, the state's proposed arguments concerning 

waiver of the right to proceed pro se on appeal take portions of 

the record out of context and ignore the erroneous assurances 

given by the trial judge to the. Petitioner in order to obtain the 

alleged waiver of his. demand to proceed pro. sec;. 

Further, ·the- proposed Findings-of Fact -and- Conclusions of 

Law presented by. the Resporulent. totally fail to' address· the' 

underlying issues presented by Appellant in his application for 

Writ of Habeas- Corpus, namely~ how the United States Supreme 

court's o~nion in Penry vs. Lynaugh will be applied to cases 

whicb were tri-ed before 't:bat:;. ~d'ete.r:m.tned' that the Texas' 
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pe~alty scheme was unconstitutional where there was 

mitigation evidence. This Writ presents new and difficult issues 

which have not yet been decided by any Court in Texas: the 

proposed response recites the old law which was substantially 

changed by Penry. It is respectfully submitted that this 

Honorable Court has a duty to address the issues actually 

presented in the Petitioner's Application for Writ of Habeas 

Corpus, namely: how to apply Penry in a case tried before Penry 

was decided. the findings of fact and conclusions of law should 

be addressed to answering this question. It is respectfully 

submitted that the Memorandum of Law filed in support of the 

Petitioner's Application for Writ of Habeas Corpus adequately ... 
addresses this issue and any proposed findings of Fact and 

Conclusions of Law should track that memorandum, or at a minimum, 

explain why the authority cited by Petitioner will not apply• 

.Iv. .' . 
There are unresolved, contested issues of fact, namely: 

whether there was mitigation evidence which was available at the 

time of trial but which was not presented; why that mitigation 

evidence was - not" presented "at trial"; - -whether thePetitioner 

desired to represent himself on appeal pro se; whether he waived 

the demand to represent himself on appeal pro se: whether any 

such waiver was 8S a result of the misrepresentations concerning 

the appellate process made by the then trial judge; what, if any, 

expectations the Petitioner had concerning being provided with a 
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copy of the appellate record, and opportunity to review that 

record, and to file a pro se br1.ef; whether those expectations 

were in fact met. The issues are sure1y disputed by the 

Petitioner and the State. They cannot be resolved by reference to 

the trial record. The existence or nonexistence of these facts 

would directly effect the legality of the Petitioner's current 

confinement. TEX. CODE CRIM. PROC. ANN. art. 11.07 (2)(c) & (d) 

place a duty on the Court to set this case for a hearing and to 

make findings of fact relating to these factual disputes. 

v. 
Further, in preparing the documents to be sent to the 

Texas Court of Criminal Appea1s, ~etitioner believes that all 

pleadings, includ1.ng the Memorandum of Law 1.n Support of the 

Application for Writ of Habeas Corpus, t~App11.cat1.on for Stay 

of Execution, and the Memorandum of Law in Support of Stay of 

Execution should also be included. Additionally, the instant 

Objections to the Proposed Findings of Fact and Conclus1.ons of 

Law should also be included•. 

PRAYER 

WHEREFORE, PRDUSBS CONSXDERBD" the. Petitioner 

respectfully prays that the proposed F1.nd1.ngs of Fact and 

Conclus1.ons of Law submitted by the State be rejected, that th1.s 

case be set for a hearing Oft tbwunre~~, contested issues of 
, . 

Corpus and the state's Response thereto, and after said hearing, 
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that the Court make responsive Findings of Faot ,and Conolusions 

of Law to be forwarded, along with a oomplete record, to the 

Court of Criminal: Appea,ls-. 

Respectfully submitted, 

R. K. WEAVER 
SBN 21010850 
404 EXPRESSWAY TOWER - LB35 
6116 N. CENTRAL EXPRESSWAY 
DALLAS, TEXAS 75206 
1(214) 739-6464 

OF COUNSEL: ... ", 

RI:CHARD ALAN ANDERSON 
SSH 01207700 
ONE· QuaD1UlHGLB TOWER 
2828 ROU'l'B S"rRBft 
SUZTB850 
DALLAS, TEXAS 75201 
1(214) 871-1133 

CERTI:FI:CATB OF SERVI:CB 

A copy of thiS" Motion' has been forwarded to Mr. John' Grant 

Jones, District Attorney of Nueces County, Texas, 901 Leopard, 

Corpus Christi,. Te~~i< 78401, bet· ~.,. 

SI:GNE» this the 17th day of November, 1989. 

... ~ , , ~ :2=---~ 
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NO. S3-CR-194-A 

X. IN THE DISTRICT COORT 

vs. 1 28TH JUDICIAL DISTRICT 

CARLOS DE LUNA 1 NUECES COUNTY, TEXAS 

STATEMENT OF FACTS 


HEARING ON MOTION FOR NEW TRIAL 

BEFORE: 	 HON. WALLACE C. MOORE 

Sitting for the 

28th District Court 

Nueces County Courthouse 

Corpus Christi, Texas 78401 


JUDGE PRESIDING 

APPEARANCES: 	 Nueces County District Attorney's Office 
NuecesCounty Courthouse 
Corpus Christi, Texas 18401 

BY~ STEVE SCRIWETZ 

COUNSEL FOR THE STATE 

MR. JAMES R. LAWRENCE 
Attorney at Law 
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.''''10 ~ -. 
. .....~P. O. Box 8365 ,'1

Corpus Christi, Texas .:E 

-and-

MR. HECTO'R DePENA I J; -. f.:'
Attcrne.y a.t Law 
2933 Norton Street, Suite 07 
Corpus Christi, Texas 78415ILm IN23 
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I guess, uh-huh. Another week. But I didn't quit 

becaUSE;; 0: that. : quit because of the fact that 

my manage= 

they wouldn't do it. 

MR. DePENA: All right, I have no 

further questions. Pass the witness. 

THE COURT: All right, thank you very 

much, Mrs. Jimenez. You may step down, and 

I'm sorr~, again, for inconveniencing you like 

this. And I hope you appreciate the import

ance of your service as a juror and your 

testimony in here today. 

THE WITNESS: Yes, sir. 


THE COURT: Thank you. Thank you very 


much. 

All right. The motion is overruled. 

MR. LAWRENCE: Note our exception. 

THE COURT: All right. Now, what is your 

situation with reference to the Defendant represen~~ng 

himself again, you know: r have not gene thrc~gh ~he 

MR. LAWRENCE: Well, it's my understanding 

TH~ COURT: because the trial is over, I 



• 


1 mean, you know. 


2 
 MR. LAWRENCE: I realize that, Your Honor, and 

3 in the interim., since we have been here this morning 

~ and hera early ~his afternoon, and tal~ing to ~r. 


5 
 De Luna, he.has, in effect, told ~e that he wants to 


6 
 reurge his motion and to represent himself on appeal. 

7 AnJ we have discussed this and he contin~ousll -- =on

.-s ': in uest0 bel i e vathat t hat f:3 Ttl hat he'.,r a:1 t:5 to ;:i 0, and 

9 that he expresses the fact that he has ~ore time avail 

10 able to him to do the research and to do this appeal. 

11 I would point out to the Court that certain errors or 

12 what we deem errors have been brought forth and I par~ 

13 ticularly feel that -- that as an attorney, I think I 

14 could do something personally with these points of 

15 error, and I hope if he wants to represent himself, he 

16 follows up on these points and any other thing that he 

11.. - may get in the transcript, but he has. been made aware 

18 of this, Your Honor. 

THE COURT: All right. Excuse me for just one 

20 second • 

.!l .A::. :':".l.~ ::..i..:ne ::.ne.re '.,;as a :O.::ie£ recess, 
l=~er ~nich time the following pro

13 

-- an over-abundance ~f =au~ion, 

..:s 

!4 
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12 

13 

14 

16 
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18 

19 

21 

22 

23 

24 

. - .... ,.. -~- - . 
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representing himself. And while most of these have to 

do with representation on the trial on its merits, I 

don't know of any case ~ea:~~; ~~:~ t~e appe:la~e 

Iprocess and a defendant who is u~learned in the law and, 

doesn't know anything about the time fxame within when 

he is required to work and all of these things, but 

insofar as. these admonitions go and do pertain to the 

appellate process, I just simply wish to, first of all, 

advise him that I think he is making a mistake; that 

he is not prepared and his decision to represent him

self is not informed or intelligent; and the same rules 

that apply to an attorney representing you, Mr. De Luna 

apply to you, whether you know those rUles or not, you 

see, and you don't know those rules and you will receiv 

no special favors or assistance from -- from me in 

doing that. I will treat you like any other lawyer, 

and you must file your briefs and -- and any objections 

to the record on time and you will hav~ to comply with 

all the relevant rules of procedure and law in carry

ing out the appeal. 
'lit 

I'm just going down the check list and see 

which ones I ~hink ?ertain to the appellate process. 

One, certainly in reading the record and checking it 

for errors, you will be expected to know the rules of 
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I 19 

I 

I 
21 

22 

l 
23 

24 

t 

• 
! 
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wouldn't know an error if you saw it in the record, and 

yo~ could not point it out to the Court of Criminal 

for it. You cou:'d:-.'t cite ar.~~ cases ~" C t::- ? C 5 i tic r. 

in the matter, and if you don't recognize an error, 

then you pass it, unless it's fundamental. 

And, of course, on appeal now, if you repre

sent yourself on appeal, you are precluding yourself 

from later depending upon effective assistance of 

counsel, which you're entitled to as a matter of Con

stitutional rights, and you could not represent your

self and then later claim that, well, you were in

effective, so you give up that right, in the first 

place, all right? 

And in the same sense, you're giving up the 

guarantee of effective assistance of counsel because 

that's' 'essential to·.a fair trial and that also applies 

to the appellate ·process. Now, do you understand what 

I have told you with reference to your right to effect

ive assistance of counsel? 

THE DEFENDANT: Yes, sir. .. 

~nd ~c 70U ~~derstand what I have 

told you concerning all I have said up to now? 

j'THE DEFENDANT: Yes, sir . 



1 

2 

3 

~ 

6 

7 

s 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

23 

24 

THE COURT: Or do you have any questions con

eerning any of it? 

THE DEFENDANT: No, I ain't got no questions 

concerning that. 

THE COURT: Do you read and write the 
J 

English 
. 

language? 

THE DEFENDANT: Yes, sir. 

TH.E COURT: Have you ever been a patient in a 

mental hospital or treated psychiatrically for mental 

illness? 

TaE DEFENDANT: No, sir. 

TRX COURT: How have you been employed since 

you left school? 

THE DEFENDANT: Well, a lot of different jobs 

mostly, you know. Do you want to know what kind of job 

or something like that? 

TaE COORT: Yean. 


THE. DEFENDANT: Since:t left school? 


THE COORT: Uh-huh... Generally, -- well, in 


what field did you work? 

~ell, ~t one time I was an 

~abe~, ~n Corpus. "~""'" .¥ _ .... 

~here I was an assistant ~anager ~lso ~t ~hataburger 



I 

, -) ~ 

rison and got out and came here and began working in 


'construction. 


THE COURT: What does your family consist of, 


Mr. De Luna? 


THE DEFENDANT: Sir? 


THE COURT: What does your family consist of? 


:vi 0 the r, .E at::. e r, ';v i f e I chi 1 d r en, "...hat ? 


::~E DEFENDANT: ! don't understand ~hat vou'=e 


saying. 


THE COURT: No, what -- do you have a family? 


THE DEFENDANT: Oh, I've got a family, yes, 


sir. 


THE COURT: What is it? 


THE DEFENDANT: What are they? 


TKR COURT: Yes. 


MR. DePENA: What do they consist of? 


Brother, sister - 

THE DEFENDANT: Brother, sis~er. 


THE COURT: Mother and father? 

THE DEFENDANT: Yes, ·sir. 

tively.) 

7·,. !:II ~- '.:r '=' ............ 

- # - 



i 

I 
THE DEFENOAN~: No, sir. 

THE COURT: What is your financial status? 

How much money do you have? Do you have any money or 

ready assets of any ~ind or property that can be con

verted into money: 

THE DEFENDANT: No, but I got a -- I've got 

family that might be able to do that. 

THE COURT: Is there any question now that 

you are entitled, as a matter of law, to not only 

~ounsel, but effective counsel? If you can1t do these 

things that I'm outlining to ~ou, that you have a right 

to have a lawyer represent you and I will be happy to 

appoint ona for you, keep these gentlemen on 'the case. 

Because, first of all, they have tried the case. 

They remember the testimony and the evidence that this' 

Court Reporter was writing down. They mad. any number 

of objections during the trial. They know where to go 

back now to pick up those errors, if there were errors, 

and my rulings on their admissibility. And they are 

thoroughly familiar with the case. 

THE DEFENDANT: If I might say something, sir. 

~r. James Lawrence haa -- he's dana a good job, hats 

- - -: ... -. 

'! e s, ne has.TaE COURT: 

:'HE JZF::NDA~T: 3ut I -:annot t!1at :or 

: J J
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Rector DePana, Jr. I.f you can sea -- yoU see in the 

files there t~is is the first motion he's filed in the 

thing sines hats been my attorney. 

THE COURT: No, that's not true. 

THE.. DEFENDANT: Why don't you check on it, sir 

. 
THE COURT: I have. 

THE DEFENDANT: Ar.d you 3ee ~ore ~otions ~r. 

DePena has filed? 

THE COURT: You bet I have. 

THE DEFENDANT: Is there any ~ay I can see 

them, sir? 

THJl COURT: Certainly. Just leaf through 

there and look at the motions that have been filed in 

the case.. 

Let rna simply ask you this since you have 

made that -- that query concerning Mr. DePena. Are 

you satisfied with the other counsel in this matter? 

TRa DEFENDANT: Yes, sir. 

TRE COURT: Would it be agreeable with you 

that I leave him on the cass, then, appoint him to rep

=~sent you ~n appeal and you could work together on it? 

. T1Il1 DU1UfDJUII'r: Yea,. sil:. It would • 

,.-.. _
plained to you thia ~ornin9, joes ~hat -- joes ~hat, 

,:!1..en, -::hange. :to'ur ::lind ~s to 3.orne ef':ecti·/9 lssi3t3.I"!Ce 



on appeal for you? And are you -- and would-- and 

would you accept Mr. Lawrence as your attorney on 

appeal? 

THE DEFENDANT: Well,-

1HE COURT: 11m not forcing you, now, to take 

any lawyer " but you need one very I very badly. You Ire 

in a very severe circumstance now, a death penalty has 

been 

THE DEFENDANT: Is there any way, sir, I can 

try to defend myself and have Mr. Lawrence there at the 

time if I need help, assistance for him to help me? 

1'0 COURT:- Ya,. But. I would rather give him 

the lead in it and let. you assist him in the matter, 

and you can look through all of these records, you have 

a right. to it, and the record, t.he complete recora that 

this court Reporter made during the entire trial, you 

have a right to read t.hat, and if you're not. sat.isfied 

with the brief that Mr. Lawrence files, you have a 

right. to file a pro se brief, a-brief of your own, you 

see. I am not denying you any rights, but I'm begging 

you to please let a lawyer do it and work with him on 

it. Would. you b. aqraeabla. to that? I:. don't: wan:t: you 

fairly represented. Would you ~e ~greeable co doing 

that? 



_~_ •• _.--.-.'-.---.~--.--~--.~ _________• __ ••__ .'~' _ .w__ ." 

THE DEFENDANT: Sir, if you notice this1 

~ Z this thing Mr. DePena has filed is for Court-appointed 

, co-counsel, w~icb is Mr. Lawrence, also for -- appointe
~ 3 
If 
:i 4 for psychiatric exam, psychiatric evaluation. 

THE COURT: Yes. ;:.5 
f. 

THE'DEFENDANT: That's the only motion I've6 

7 seen from ~r. - 

THE COURT: Don't you think that was a very8 


9 
 important motion to file at that step in the proceed

ings? .. 
THE DEFENDANT: No, sir. I. don I t feel Mr. 

DePena has - 

'1'" COURT: Well,. no, the point is if -- if 

you're not satisfied with either attorney, I will re
, . 

. lieve them of any further responsibility in this case, 

but I'm b.gg1~g you. to, please accept either these 

gentlemen or one of them or someonA else to help you on 

appeal. And. it would be my advice, if you wish to take 

it, that you do select a lawyer who tried the case, 

because he is familiar with it. It adds a continuity 

to his 9ntire trial t~ctic. 

a l.awyer loS'· l.': 

.. I don't want on.~ 



I 
_._--, 

TaE COORT: You have asked in your motion that 

I appoint a man named Jimmy Hernandez to represent you. 

That's overruled. 

THE DEFENDANT: Oh, no, sir, I didn't -

THE COURT: r know you were just copying 

Hernandez's brief that he filed in the £1 Paso court. 

r understand that. But that's what your your prayer 

clos9s with in that motion. 

THE DEFENDANT: Okay. 

THE COURT: And you see, a lawyer wouldn't 

have dona that, see? Jimmy Hernandez was a prisoner. 

TBR DEFENDANT: Yes, I know that. 

THE COURT: And you have asked that I appoint 

him just because -

THE DEFENDANT: No, sir, I made a mistake 

because I told Mr. Lawrence that 

THB COURT: That' s what I' msay inq. If you 

have a lawyer that makes a mistake, you see, tben you 

can claim ineffective assistance of counsel. If you 

make a mistake representing yourself, that goes out the 

Iou don't ;at that right. 

.... '7 • 

please, for me, do this for yourself, accept ~r. 

::'a.wren::a. : ~av~n't 3sked him if ~e'3 ~illi~g ~o 
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accept. it.. 

Mr. Lawrance, ar. you willing t.o accept? 

MR. LAWRENCE: If it's a straight appeal 

where I have thG right. to be the lead on it, yes, Your 

Honor. And then after I submit my brief, he can writ.e 

his pro seJ~yes, sir. 

THE COURT: And I'm certain you would work 

with him through the entire appellate process. 

MR. LA~'iRENCE: r have with other clients. 

see no problem here. 

THE COURT~·. Is there any objection -- do you 

have any objection to that, Mr. De Luna? An~ you. will.. 

ati11,: be:.qiveDt a.. right, you know, to read the record 

and file your own brief, if you don't like th~ one Mr. 

Lawrence, doe..·• BU~. let him do that first and you read 

h.:1af an~~·.i.fia:...:.dont~:;;lik.r:i.tiU the~ jolt ftle you,rrow!i. 

'rU~ DBFENDAN'l::I,~;:.:.~Also., ~ have filed. &. motion;.
.;. ". ; . ~"~,," '. , 	 . . 

. 	 . " •. ' •••; ..... <0- ....... :, '\ 


been denie<tor grant.clt""· '" 

TH& COURT: . No, of course it's granted. 

accept 

!1':!E COURT: I ~ould appreciat.& it. .~ll :i;h.t.! 

I 
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