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IN THE UNITED STATES DISTRICl)LI;~IU: S. DISTRICT COURT 

FOR THE SOUTHERN DISTRICT QR)~ DISTRICT OF TEXAS 


CORPUS CHRISTI DIVISION, F I LED 

JAN 231987 
CARLOS DELUNA, 

Petitioner, 

§ 
§ 
§ 

JESSE E. CLARK, CLERK 
BY DEPUTY: -!l. ~ 

§ 
V. § CIVIL ACTION NO. C-86-Z34 

§ 
O. L. MCCOTTER, DIRECTOR, § 

TEXAS DEPARTMENT OF § 
.cORRECTIONS, § 

§ 
Respondent. § 

PETITIONER'S RESPONSE TO RESPONDENT'S 


MOTION FOR SUMMARY JUDGMENT 


TO THE HONORABLE HAYDEN HEAD, JR., JUDGE, UNITED STATES 
DISTRICT COURT, SOUTHERN DISTRICT OF TEXAS, CORPUS CHRISTI 
DIVISION: 

Comes now CARLOS DELUNA, Petitioner, by and through 

his attorney, Richard A. Anderson, and files this his 

Response to Respondent's Motion For Summary Judgment, and in 

support thereof would respectfully show the Court as 

follows: 
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I. 

PROSECUTORIAL DISCRETION IN DETERMINING 

WHICH CASES IN WHICH TO SEEK THE DEATH 
~~~ -- ---- --

PENALTY IS DISCRIMINATORY BASED UPON 

THE RACE OF THE VICTIM 

Respondent in his Motion for Summary Judgment 

correctly states to the Court that the mere incantation that 

there exists a statistical certainty that prosecutorial deci

sions to seek the death penal ty is based upon the race of 

the victim is insufficient to state a cause for relief that 

would require an evidentiary hearing under the present deci

sions of the Fifth Circuit. Wicker ~ McCotter, 798 F.Zd 55 

(5th Cir. 1986), cert. den. U.S. 

S.Cr. --------- , 55 U.S.L.W. 3175 (August Z5, 1986). 

Respondent is likewise correct that the mere granting of a 

Petition for Writ of Certiorari in McClesky v. Kemp, 753 

F.Zd 877 (11th Cir. 1985), cert. granted, U.S. 

, 106 S.Ct. 3331 (1986), which addresses the 

issue of whether if shown to a statistical certainty that 

there is a disproportion in application of the death penalty 

to individuals based upon the race of the victim is in fact 

a constitutionally prohibited discriminatory act, and the 

corresponding case of Hitchcock ~ Wainwright, 777 F.Zd 628 
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(11th Cir., 1985), U.S. , 106 S.Ct. 2888 

(1986), a case raising the issue of whether or not such 

discriminatory application can be raised for the first time 

on collateral attack of the conviction, both of which were 

argued October 15, 1986, is insufficient to make available 

to Petitioner Habeas Corpus relief in the form of an eviden

ti ary hear ing wi thout the type of stat i sti cal background 

contemplated in McClesky being part of the record. Wicker 

v. McCotter, supra. 

Pet i tioner I s present counsel did not get' involved 

in Petitioner's case until shortly before Petitioner's sche

duled execution date of October 15, 1986, due to 

Petitioner's court-appointed attorneys on appeal failure to 

seek an Application for Writ of Certiorari to the Supreme 

Court of the United States on direct appeal and their aban

donment of Petitioner's cause after the direct appeal to the 

Court of Criminal Appeals of the State of Texas had been 

affirmed. Since present Petitioner's attorney has entered 

into the case, an effort is being made to provide the Court 

with the type of statistical data contemplated in the origi

nal McClesky Opinion. Petitioner's attorney has undertaken 

a similar task in Dallas County, Texas, in a death penalty 

case on direct appeal entitled Chambers v. State, pre

sentI i ng pend ing before the Court of Cr iminal Appeal s for 
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the State of Texas in Cause No. 69,609. The statistical 

analysis in that case consisted of, first, a demographic ana

lysis of ratial background in Dallas County pursuant to 

figures compiled by the 1980 United States Census, a com

pilation of all those cases sought to be filed as capi tal 

murder charges pursuant to Section 19.03, Texas Penal Code, 

a compilation of figures on those cases indicted for capital 

murder by the Dallas County Grand Jury, a compilation of 

those statistics which included those cases which were 

actually tried for capital murder by the Dallas County 

District Attorney's Office, and the background in each of 

those cases as to the race of the victim. After extensive 

research, a breakdown in the Chambers case shows that in 

cases in which the pol ice have recommended capi tal murder 

charges be filed since 1980 where the victim was a black 

person, the Dallas County District Attorney's Office had 

prosecuted none of the 56 cases that met those demographics. 

Evidence was put before the trial court on the Motion for 

New Trial that such was to a statistical certainty a discri

minatory practice in Dallas County, Texas. 

A similar task has been untaken in Nueces County, 

Texas since Pet i tioner' s present counsel has entered into 

Petitioner's case. Such statistical compilation is a 

laborious task, and involves the cooperation of several 

RESPONSE TO RESPONDENT'S MOTION FOR SUMMARY JUDGMENT - 4 
1I109!01!Z2187!DELUNA-5 



agencies because of the incompleteness of records that are 

kept in this area. Present Nueces County record keeping 

procedures, without further negotiations with the police 

department and the District Attorney's Office, only allowed 

Petitioner to determine which of those cases since the 

reinactment of the death penal ty in the State of Texas in 

1973 have been indicted as capital murder by a Nueces County 

Grand Jury. The Court records themselves do not show any 

type of breakdown of the victim by race. Public records 

such as autopsy reports which may be linked by the court 

records are presently being examined to determine if a sta

tistical survey can be compiled. Petitioner's attorney will 

attempt further to negotiate with the Corpus Christi Police 

Department to see if records can be made available to 

Peti tioner concerning those cases that were recommended to 

be filed as capital murder charges because they had 

demographics necessary under Section 19.03, Texas Penal 

Code, so that they may be compared with those cases actually 

indicted for capital murder by the Nueces County Grand Jury. 

Such records, if made available, are also helpful in that 

those records will indicate the race of the victim involved. 

While there are comparatively few capital murder cases that 

are actually tried for the death penalty in Nueces County, 

Petitioner's attorney is attempting to contact the attorneys 
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involved in each of those cases to verify facts concerning 

the race of the victim. 

An additional problem in Nueces County that was not 

encountered in Dallas is that while U.S. Census standards in 

1980 recognize a separate category for race in terms of 

Hispanic, not all record keeping agencies in Nueces County 

follow those guidelines. This provides an addi tional han

di cap to compil ing the stat i st ics necessary for a McCI esky 

challenge in Nueces County. 

Petitioner's case provides an excellent example of 

this situation in that Respondent in his Motion for Summary 

Judgment states that the victim in Petitioner's case, Wanda 

Lopez, was Hispanic, and because of the hispanic surname 

could not be ca tegor i zed as a member of the whi te race. 

Attached to Petitioner's Response to Respondent's Motion for 

Summary Judgment is the autopsy protocol and death cer

tificate involved in this case, both of which list the race 

of the victim, Wanda Lopez, as white. Such attachments are 

incorporated in the argument herein for all purposes. 

It is respectfully requested that due to the 

complexity of compiling the statistical background necessary 

to meet the requirements of McClesky do to the particular 
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problems of compiling such statistics in Nueces County, that 

Petitioner's counsel be given a reasonable amount of time to 

compile such statistics, or, to determine that because of 

the record keeping processees of Nueces County that such 

statistical survey can never be accomplished using accepted 

statistical compilation procedures, or, until the Supreme 

Court's decision in either McClesky v. Kemp or Hitchcock v. 

Wainwright make such analysis moot. Peti tioner' s counsel 

will use all due diligence to determine if such survey can 

be completed and under what time limitations it can be 

completed so that the Writ of Habeas Corpus can be amended 

to include the statistical basis for the claim. 

II. 


PETITIONER CLAIMS OF BEING DENIED EFFECTIVE 


ASSISTANCE 	 OF COUNSEL AS GUARANTEED BY THE 

SIXTH AMENDMENT 

Respondent correctly states the two prong test to 

determine effective assistance of counsel as annunciated in 

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 

(1984). 

Due to the short period of time from the time of 

Petitioner's present counsel's entry into the case and the 
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need to seek some relief regarding a stay of execution, a 

shorthand rendition of Petitioner's claims in his Original 

Petition for Writ of Habeas Corpus were set out and are sum

marized by Respondent. Petitioner's attorney is forwarding 

to Petitioner an Amended Writ of Habeas Corpus to flesh out 

the allegations in the following particulars: 

(A) 	 Pet it ioner was arrested in February, 1983. 

Lead counsel, Hector DePena, Jr. , was 

appointed to represent Pet i t ioner in March, 

1983. Co-counsel, James R. Lawrence, was 

appointed at a later date and was the first 

to see Petitioner in the County Jail in May, 

1983. Lead counsel, Hector DePena, Jr., 

first saw Petitioner in the County Jail one 

month prior to tr ia1 which started July 5, 

1983. Lead counsel, Hector DePena, Jr., saw 

Petitioner one more time prior to his trial. 

Petitioner saw co-counsel, James R. Lawrence, 

approximately four times between the appoint

ment and the time of trial. Petitioner's 

lack of contact with trial counsel was espe

cially cri tical during the period of time 

that Pet i t ioner' s main wi tness, hi smother, 

was critically ill, and he had no contact 

with counsel. 
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(B) Trial counsel failed to follow up information 

and investigate thoroughly Petitioner's 

lengthy history of substance abuse to deter

mine if there was sufficient organicity as to 

result in substance abuse to mitigate punish

ment. Petitioner had advised trial counsel 

of this history and had given trial counsel 

names of numerous family members to follow up 

this line of inquiry that would have produced 

evidence in use of mitigation of punishment. 

(C) 	 Counsel at trial failed to thoroughly 

investigate an alternative hypothesis con

cerning an assailant other than Petitioner 

even' when provided wi th a name and location 

of the assailant and information concerning 

the similarities between Petitioner's 

appearance and the alternative assailant. 

Petitioner had told his court-appointed 

attorneys that he was using the telephone at 

the convenience store when he observed the 

assault on the convenienceanother assailant. 

Fearing complicity because of his past crimi

nal record, Peti tioner ran from the scene, 

and was arrested a short distance from the 
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scene later than evening. During the 

investigation, the name Carlos Hernandez came 

up as an individual who had a prior criminal 

background and who had the same physical 

characteristics as Petitioner. On July 25, 

1983, shortly after Petitioner was convicted 

of this offense, Carlos Hernandez was 

arrested on another charge. A copy of the 

newspaper article showing his arrest is 

attached as an exhibit and incorporated 

herein. Although confronted with this infor

mation, Petitioner's court-appointed attor

neys did not follow up on the investigation 

through mot ion for new tr i al or other act i 

vity to determine and verify Petitioner's 

allegations so that they may be presented to 

a trier of fact. 

CD) 	 Trial counsel failed to adequately investi 

gate an alternative assailant and to use 

technology such as spectroscopic voice iden

tification techniques on a tape recording of 

the actual assault and offense to determine 

whether or not the voice on the tape was that 

of the Petitioner or another assailant. 
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(E) 	 Trial counsel, although being advised from 

numerous witnesses that this twenty-one year 

old Peti tioner had to present mi tigation of 

punishment, failed to put on a single witness 

at the punishment phase at the trial on miti 

gation of punishment. Although Petitioner 

was only twenty-one years old at the time of 

the offense, he was told by trial counsel 

that it was not necessary to put on the wit

nesses that he had requested to testify at 

the punishment stage of the trial, including 

Maria Arrendondo, his sister; Rose Earley, 

sister; Daniel Conejo, brother; Maria Conejo, 

sister-in-law; Mr. Perez, english teacher at 

Tom Brown Junior High School; BIas Olivados, 

stepfather; Belinda Pena, neice, Diana Pena, 

neice; Alicia Caballara, girl friend. Each 

of those witnesses would have provided testi 

mony beyond just a plea to not impose the 

dea th penal ty. Each of the wi tnesses had 

information concerning Petitioner's prior 

substance abuse and borderline intellectual 

capacity. The witnesses Arrendondo, Earley, 

and Olivados, also had information concerning 
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Peti tioner' s contact wi th his mother on the 

night of the offense and the proceedings that 

took place after that. 

(F) Tr ial counsel fai led to preserve the tes t i

mony of Peti tioner I s most important wi tness 

although they had been advised that the wit

ness was hospi tal i zed, was near death, and 

the testimony of the wi tness was absolutely 

critical to the defense hypothesis of an 

alternative assailant. Petitioner had 

advised trial counsel that at the time of the 

assaul t he had observed the assailant while 

he was on the phone talking to his mother. 

Al though there was lack of contact between 

Petitioner and trial counsel prior to trial, 

Peti tioner repeatedly advised trial counsel 

of Petitioner's natural mother's poor health 

and the need to preserve her testimony as he 

described to her the assailant and the 

assault at the time that it was happening and 

advised her that he was leaving the scene 

because he was afraid of what might happen 

because of his prior criminal history. 

Although advised of these facts, Petitioner's 

RESPONSE TO RESPONDENT'S MOTION FOR SUMMARY JUDGMENT - 12 
Il09!OI!22787!DELUNA-S 



trial counsel failed to follow up and seek a 

deposition to preserve the testimony of 

Petitioner's natural mother, who died shortly 

before trial started at Memorial Hospital in 

Corpus Christi, Texas. The failure of trial 

counsel to preserve that testimony completely 

negated Petitioner's opportunity to corro

berate the defense of an alternative 

assailant. 

(G) 	 Trial counsel instructed Petitioner not to 

cooperate with court-appointed psychologist 

and psychiatrist for fear that the evidence 

would be used against Petitioner. 

Petitioner, on trial counsel's advice, 

refused to cooperate with the court-appointed 

experts and was diagnosed as malingering 

rather than giving information that would 

have resulted in a true diagnosis showing a 

lengthy history of substance abuse and orga

nicity that would have produced evidence in 

mitigation of punishment. 

Petitioner would show that the allegations con

tained herein go well beyond mere conclusions and summaries 
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which have been held to be insufficient in the past. 

Petitioner would show that these allegations are suf

ficiently specific and entitle Petitioner to relief on their 

face, and that an evidentiary hearing is critical to 

establishing the veracity of Petitioner's claims. 

It is interesting to note that the bulk of the 

cases cited by Respondent were situations in which at least 

one evidentiary hearing had been granted to substantiate the 

Petitioner's claims. Mattheson'y"!' King, 751 F.2d 1432 (5th 

Cir. 1985); Rutledge .y..!. Wainwright, 625 F.2d 1200 "(5th Cir. 

1980); Lockhart ~ McCotter, 782 F.2d 1275 (5th Cir. 1986); 

Schwander ~ Blackburn, 750 F.2d 494 (5th Cir. 1985); Murray 

.y..!. Maggio, 736 F.2d 279 (5th Cir. 1984); Avery ~ Procunier, 

750 F.2d 444 (5th Cir. 1985); United States .y..!. Cockrell, 720 

F.2d 1423 (5th Cir. 1983); and Knighton .y..!. Maggio, 740 F.2d 

1344 (5th Cir.1984) cert. den. lOS S.Ct. 306 (1984). No 

evidentiary hearing at any stage has been held on 

Petitioner's allegations. 

Of the cases cited by Respondent in which no evi

dentiary hearing was had, Taylor .y..!. Maggio, 727 F.2d 341 

(5th Cir. 1984) was a situation which only allegations of 

ineffective assistance of counsel concerning State 

procedural matters in areas not raised to the constitutional 
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dimension were alleged. While Petitioner concedes that the 

case of Celestine ~ Blackburn, 750 F.2d 353 (5th Cir. 1984) 

provides some support for Respondent's argument against an 

evidentiary hearing on certain of the allegations of inef

fective assistance of counsel raised by Petitioner, the com

pe11ing interests concerning the failure to preserve the 

test imony of Pet i tioner' s mother and the fai lure of tr ial 

counsel to follow up on the alternative hypothesis of 

another assailant when given evidence and indication even of 

the assailants name and location, cannot be dismissed with 

the same reasoning cited in Celestine. Additionally, the 

fact that the jury's initial verdict on punishment indicated 

a hung jury which at the time under existing Texas law would 

have required a complete retrial is indicative that the jury 

was giving some indication to Petitioner's age and status at 

the time of their consideration of the punishment, even 

though they had been unaided by any testimony from 

Petitioner's family and friends. 
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III. 


PETITIONER DENIED EFFECTIVE ASSISTANCE 


OF COUNSEL ON APPEAL 


Petitioner would concede that under the present 

status of the record, the decision under Strickland v. 

Washington, supra; as expanded by Wicker ~ McCotter, supra, 

and Schwander v. Blackburn, supra, control. See also 

Lockhart ~ McCotter, 782 F.2d 1275 (1986). 

However, Petitioner's counsel review of the record 

is not complete and Petitioner would ask a reasonable amount 

of time to determine whether or not any verifiable grounds 

of this allegation may be supported by an evidentiary 

hearing. 

WHEREFORE, PREMISES CONSIDERED, Petitioner respect

fully requests that Respondent's Motion for Summary Judgment 

be denied and this cause be set for an evidentiary hearing 

so that the facts may be developed in support of 

Petitioner's allegations, and that further, Petitioner's 

counsel be given a reasonable amount of time to develop a 

statistical basis in both Texas and Nueces County, Texas, to 

supplement and amend Petitioner's Original Writ of Habeas 
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Corpus to 

McClesky. 

bring in conformance with the requirments of 

Respectfully submitted, 

LAW OFFICES OF 
RIC • ANDERSON 

• E 
Bank of Dallas Building, LB3 
3333 Lee Parkway, Suite 930 
Dallas, Texas 75219 
214/559-4384
Bar No. 01207700 

ATTORNEY FOR PETITIONER 
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CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of 

the foregoing Response to Respondent I s Motion for Summary 

Judgment has been forwarded to William C. Zapalac, Assistant 

Attorney General of Texas, P.O. Box 12458 Capitol Station, 

Austin, Texas, 78711. 

SIGNED this the 2z~ day of 31inN1!j1' 1987. 
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SIGNED AND ENTERED on this the day of 

, 1987. 

HAyngN ggAD, JR., UNITED STATES 
DISTRICT JUDGE, SOUTHERN 
DISTRICT OF TEXAS, CORPUS 
CHRISTI DIVISION 

ORDER - 2 
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POSTMORTEM EXAMINATION UPON THE BODY OF 

WANDA LOPEZ 

On February 5, 1983, at approximately 8:45 A.M., an autospy 
was performed by Dr. Joseph C. Rupp, Nueces County Medical 
Examiner, upon the body of Wanda Lopez in the autospy room 
at Memorial Medical Center. The body is identified ~y a 
card type tag. 

~en ftrsc viewed in the Memorial Medical Center autopsy 
room, the body is clad in brown slacks and green panties 
which have been cut from the body. 

that of a 
w ite female, measur~n ~n en ch, weig ing an estimated 
} TUpounds, an appearing the recorde age 0 ears. Bo y 
harr-~s or-norma1 distribution. The hair of the head is black. 
The eyes are brown. The pupils are round, regular and equal. 
The teeth are natural and in a fair state of hygiene. There 
are no needle tracks in the arms. There are no old wrist 
scars. There are no defense wounds of the hands. 

well deve10 

There is an endotracheal tube and a plastic airway in place. 
There is an IV in the right wrist. There is an IV in the 
left ante cubital fossa. There is an IV in the left hand. 
There is a chest tube in the left side of the chest. There are 
EKG patches on the chest. There are resuscitator burns of 
the chest. There are abrasions in the center of the chest 
from resuscitory efforts. There are stab wounds of the body. 
One of these stab wounds has a drainage tube protruding from 
it. The other has been sutured shut. 

STAB t-lOUND #1: This wound is located 18" from the top of 
the head in the left anterior axillary line. It is oriented 
in the 11 to 5 o'clock direction and is ~" in length. The 
wound penetrates the 5th intercostal space into the left chest 
cavity and goes almost completely through the lower lobe of 
the left lung. This wound goes from front to back, from left 
to right, not deviating appreciably in an up or down direction. 
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STAB WOUND 112: This wound is locat ed 19" from the top 

of the head in the left midaxillary line. The wound is 

oriented in the 8 to 2 o'clock direction, and is l~" in 

length. The wound is just at the lower level of the 

breasts. The wound penetrates the 7th intercostal space 

into the left chest cavity, and passes almost completely 

through the lower lobe of the left lung. This wound 

goes from front to back, from left to right, in a slightly 

downward direction.
-As a result of these two stab wounds, there is approximately 
2 liters of blood in the left chest cavity. 

Aside from the traumatic injuries just described, autopsy 
findings are as follows: 

Upon opening the body cavities, there are no adhesions. 
There is a left hemothorax of approximately 2000 ccs of 
liquid and clotted blood. There is a small amount of blood 
in the pericardial sac as the result of resuscitory efforts. 
There are no adhesions, and all of the viscera have their 
normal anatomic positions. 

HEART: The heart weighs 320 grams. The coronary vessels 
have their normal origin .and distribution and show no significant 
atherosclerotic change. The heart valves are competent. 
The myocardium is dark red, moderately firm and homogeneous, 
showing no evidence of fibrous scarring or recent infarct. 

LUNGS: The lungs have a combined weight of 890 grams. The 
left lung is atelectatic when viewed in situ. The pulmonary 
vasculature is unremarkable. The respiratory tree contains 
bloody, mucoid material. The lung parenchyma shows a 
moderate amount of underlying anthracotic staining. The 
parenchyma of the lungs is moderately edematous. There is 
no significant natural pulmonary disease. There has been 
some aspiration of blood. 

LIVER: The capsule of the liver is intact. The gallbladder 
and biliary tree are normal. There are a few small lymph 
nodes at the base of the liver. The parenchyma of the 
liver is dark red, moderately firm and homogeneous, showing 
no evidence of fatty change or fibrosis. 

SPLEEN: The spleen weighs 130 grams. The capsule is intact, 
and not tense. The parenchyma of the spleen is dark red. 
soft and homogeneous. 
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PANCREAS: The pancreas weighs an estimated 70 grams. It 
has the usual tan, lobular parenchyma and is normal in its 
gross appearance. 

ADRENAL GLANDS: The adrenal glands each weigh an estimated 
6 grams. They have the usual yellow lobular cortex and thin 
pearly gray medullary zone. 

KIDNEYS: The kidneys have a combined weight estimated at 325 
grams. The capsules strip with ease revealing smooth, light 
reddish-brown, cortical surfaces. Upon section, the ,cortex 
has the usual thickness. There is a moderately prominent 
line of 'demarcation at the corticomedullary junction. The 
ureters are unobstructed. The urinary bladder is empty. The 
external genitalia and perineal region are unremarka'ble to 
inspection. The uterus is small, symmetrical and estimated 
not to weigh more than 100 8rams. The endometrial cavity is 
lined by a moderately thick layer of tan tissue. The uterine 
tubes and ovaries are normal. 

AORTA AND GREAT VESSELS: The aorta and great vessels have 
their normal origin and distribution and show no significant 
atherosclerotic change. 

GASTROINTESTINAL TRACT: The gastrointestinal tract is 
normal to inspection and palpation. The appendix is present. 

NECK ORGANS: The laryngeal structures are patent. The 
cornu of the thyroid cartilage and hyoid bone are intact. 
The trachea and larynx contain some aspirated vomitus. The 
thyroid gland is small, symmetrical and normal in its gross 
appearance. 

SKELETAL SYSTEM: The axial and appendicular skeleton are 
intact to inspection and palpation. 

HEAD: The scalp and skull are intact to inspection and 
palpation. 
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d that several e~istinll programs will...,be With o.ur dlsas,er rcll~l; c. '. '. ~' ..
~IOred . lo·lielp fanners rcc;ovcr.::'J~II);._ei:o- . HoUillil54@. be fiad.an;ailgcd ~~~d 3(1 . 
n'9IT1il:',1osSC$. No major new sPltlld1nt' J!tO" ton$ of haysbippcd from M.ssachll~t~s b!lt 
gfam$'M:n: unveiled. th<o. th.. \IIh;"' ....~..<.. refused t.o· alrhli It, 

similar airlifts for 

~V, 
. Police yesl~;;~t~.~: CorPus.' ,-carved .fn;·~lii£Il..·; 

'Christi m~n in: to:nncctionwith .the~tlinltul;liUIiNiJl~t 
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. yCai"-oId woman .,.,00; .... 1$ fOilJld- "",til < . L. .~. L' ~ •. _ ._ _ 
an ·X· carved iii her back. 

Tbeman an:nfed yesterday. was·· a -- . ms new eV.4encc; ~iticn 6utierfezGrand JuryWednmay al\crnoon'm 
key defense witness in a trial six' years connection willi' the' deIIth of Dahlia would not disclose. 
ago. that cleared another man or tbe· Sauceda. The case began Nov. 20. 1919. when 
woman's murder .•-. Police LL P. GutierreZ said Hernan two schoolboys discOvered Mrs. Sau

Ponce sail! t.bey.a~'Ied Carlos.Her ,;jc.z wU lLrncsted at 10:55' a. mr~~l"' ~4.i'. rH.lde, beaten' and bIOQd'st:l::::;! 
nandez; l2. of 1201 s;. Alameda St.. at day at a JiieJld.'s home on Seventh .body· in the back of her van pariced' i.. a 
a friend's home after a seven-hour Street, by' Sgts. Paul RiVera and Eddie lot.near Mexico and Mlissetl stteets. 
search. Garza, with the assistance of Sgt. Rob An ~X- had been carved in Mrs. 

Hernandez was in City Jail last night ert De La Garza. Sauceda's back, and she' had been 
in lieu of a S2S.000 bond set by Dis Rivera said thm: have ajways been' strangled with a pair of jeans. The 
trict Judge Jack Blackmon. He is ex questions about Hemandcx's possible woman's 2-year-old daughter was 
pt<:ted to· be transferred to tbe Nueccs involvement in die Saucedo death, but found sleeping in the van near her 
County Jail al 9 a.m. today. police didn't hive enolli/l"evidence to mother'S body. 

The search for Hernandex began after arrest him. Police' reopened Ihe investi In 1980. 19-year-old lesse .Z. Garza 
he was indicted by the Nueccs County gation several months ago after recei v- was indicted and tried for the murder, 

he 
~~ ~::- ~J~:h :\!;L:~~& 00 tl".c ;;~..";t 
she was murdered;' and the autopsy 
showed she had copged in'sexual ac
tivity within 12 bouts of her death. 
Pnli<;e,di~ovem1· Herna!idet's fin2cr
-priji~.nd~underNbr.in the van. -

Pena isaid Hcmandcz's testimony 
was an important', factor in the not
guilty verdict. Pena. said be asked the 
jury during dosing arguments at lhe 
lrial to .recommend lhat police re~x· 
amine what involvement Hernandez 
may bave had in thCmurder. 

Ken Botary, wbo prosecuted the case 
. Please see Arrest/1M. ~ 
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and now is M alLor~ey in private 
practice. said stalementS from 

;, Pedro 'Olivarez, 3 friend of Garza 's, .' 
had convinced him Garza killed 
Mrs. Saucedo. OIiVUf(rl had lold 
police that he W3Ich.,d (larza rape 
and kill Ihe wo;n~, •. 

jiul Olivarez was nol cager 10 tes· 
tify when the ca~ came to trial. 
BOlary said. AI thai lime. Olivarez 
told Ihe prose.illor Garza had 110\ 

" killed Mrs. Saucc-do. Ilclary said. 
Proscculors dcdd",1 10 continue 

wilh the case. belk"j,,!! Olivarez 
was jusl reluClulI1 10 teslify again.1 
his friend. bul would ,Iilt leI! his 
SIOry. Bol3ry snid. 

WI was convinced Jesse was Ihe 
culpril. We Iried Ihe cnSe as besl we 
could." Bmary said. "Pcdr.o jusl 
wAsn~t a s1rang witncs,l," 

In liglll of Ihe new evidence un
cQYeJ'ed by invesli~uto..s. DOlary 
said he no longer is cOII'Jinccd Ga,·· 
za killed Mrs. Saucedo. 

After Ihc Iri,d. Ihe jury'. roreman 
said the panel cuncluJ,," Olivarez' • ... 
tcslirnony left doubts ahOll! Garlll's 
involvement in the mLti:~ilr. .Jurors. 
al.o Ihough! police ano.! tI.(: <3isl..i"! 
allorney's office had dOlle a poor 
job of invcs!ill'llinll he «tldtd. 


