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IN THE UNITED STATES COURT OP APPEALS
FOR THE FIFTH CIRCUIT

.&~

..

f"i~

No. 89-6262

DEC 51J89

a.~

CARLOS DeLUNA,

Petitioner.-:-Appellant,
versus
JAMES A. LYNAUGH, Director,
Texas Department of Corrections,
Respondent~Appellee.

---------------------------------------------------Appeal from the United States District Court
for the Southern District of Texas

---------------------------------------------------(

December 5, 1989

)

Before POLITZ, WILLIAMS and JONES, Circuit Judges.
JERRB S. WILLIAMS, Circuit Judge:
Appellant,

Carlos

DeLuna,

was

convicted of capital

murder and sentenced to death by lethal injection.

On

direct appeal, the Texas Court of Criminal Appeals affirmed
the conviction and the sentence.

See, DeLuna v. State, 711

S.W.2d 44 (Tex. Crim. App. 1986).
In

a

considered

prior

habeas

appellant's

corpus
claims

proceeding,
(1)

that

this
he

Court

received

inadequate assistance of counsel at trial, (2) that he was
entitled to an oral hearing before the court on his habeas

claim, and (3) that he was denied effective assistance of
counsel on appeal.

DeLuna

v.

Cir. 1989), cert.denied, ___
L.Ed.2d 208 (1989).

Lynaugh,

u.s. ___,

873 F.2d 757 (5th
110 S.Ct. 259, 107

The Court determined that these claims

were not meritorious and upheld the district court's denial
of the application for writ of habeas corpus.

Id.

After the Supreme Court refused appellant's petition
for writ of certiorari, the state trial court, on November
2,

1989, rescheduled the execution for December 7,

1989.

Appellant then filed another application for writ of habeas
corpus in the state court.

The trial court entered findings

of fact and referred the matter to the Court of Criminal
Appeals.

The Court of Criminal Appeals denied appellant's

requested relief.
Appellant next filed this current petition as a second
application for writ of habeas corpus in federal district
court.

The district court denied the request in a thorough

and well-reasoned order.

The court granted a certificate of

probable cause to appeal.

28 U.S.C. S 2253.
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ter careful consideration, we concur in the district

judge'

findings and conclusions.

furtheb

reference.

In

His order is attached for

addition,

we

add

our

own

I

supplementary conclusions by way of emphasis.

Appellant

assert, the following three claims as alternate grounds for
his relief.
(1)

The Texas death penalty statute, Tex. Code Crim.

Proc. Ann. art. 37.071, as applied to appellant, denied him

2

his constitutional rights because it did not allow for the
effective

presentation

or

consideration

of

mitigation

evidence concerning appellant's past difficulties with drug
and alcohol abuse, his personal background, his youth, or
his mental condition;
(2)

The Texas death penalty statute,

as

applied

to

appellant, denied him his constitutional rights because the
jury

was

fundamentally

misled

as

to

the

meaning

of

"deliberately" in Special Issue Number One; and
(3) Appellant was denied his consitutional right to
discharge

his

appointed

trial

attorneys

and

represent

himself on appeal.
The State of Texas responds that each of these claims
should be dismissed for abuse of the writ under Rule 9(b) of
the Rules Governing Section 2254 Cases in the United States
District Courts.

I.

Mitigation Instruction

Appellant argues that under Penry V. Lynaugh,

109 S.Ct. 2934, 106 L.Ed.2d 256 (1989), he was entitled

--'
to

U.S.

a

jury

evidence.

instruction
It

is

on

clear

the

from

effect
the

of

record,

his

mitigating

however,

appellant introduced no mitigating evidence at trial.

that
In

our prior habeas consideration, we concluded that it was a
reasonable tactical decision of appellant and his counsel
not to submit evidence in mitigation

because such evidence

would have opened the door to the introduction in evidence

3

of a prior crLminal record of appellant which otherwise was
not before the jury.

See, DeLuna v. Lynaugh, 873 F.2d 757,

759-60 (5th Cir. 1989).
a

Further, appellant did not request
Because he failed to

jury instruction on mitigation.

introduce mitigating evidence and to request an instruction
on mitigation,

appellant'S case does not come within the

requirements announced in Penry v. Lynaugh, 109 S.Ct. 2934.
Appellant also is not within the Penry rule because of
the kind of mitigating evidence appellant
would have offered.

now claims

he

Penry produced considerable mitigating

evidence of his mental retardation and abused background.
Appellant,

on

the

other

mitigation instruction,

hand,

suggests' that,

given

a

he would have offered evidence of

"his past difficulties with drug and alcohol abuse,

his

personal background, his youth, and his mental condition."
It is significant, however, that appellant makes no claLm
that he was abused as a child or that his alcohol and drug
use

significantly

addition,

trial

borderline

his

mental

capacities.

In

appellant has not shown any evidence of mental

retardation.
for

reduced

Instead,
indicate
mental

concluded that

the psychological reports prepared

that

appellant

capacity.

Two

appellant was

registered
different

malingering.

As

appellant was 21 when the crime was committed.

at

worst

examiners
to youth,
We must

conClude that appellant has made no showing of mitigating
evidence that could even arguably bring him within the
rule.

4

Pen~

II.

"Deliberately" Instruction

Appellant argues that under
an

instruction

on

the

Pen~,

meaning

of

he was entitled to
"deliberately"

"deliberately" was used in the first special issue.

as
The

Court in Penry ruled that it was error to fail to define
"deliberately" because without such a definition, the jury
could not adequately consider

Pen~'s

mitigating evidence of

the incapaciting effect of his mental retardation.
appellant

has

not

produced at

any time

Again,

any eviq.ence of

mental retardation which could have had any impact upon his
ability to act deliberately_

We conclude therefore that

this is not a case requiring protection of an accused who
might be unable to act deliberately.
III.

Self-representation

Appellant's final claim is that he was denied the right
to

represent

himself

on

appeal.

The

district

court

dismissed this claim for abuse of the writ because appellant
presented no excuse for his failure to assert this claim in
his earlier proceeding.

The law as to such a claim was

established well before the first habeas petition.
claim had to be made at that earlier time.

Any such

We agree that

this conclusion was correct.

IV.

Conclusion

We have given full serious consideration to each of
appellant's claims.

Because we conclude that these claims

5

are without merit, DeLuna's requests for a stay of execution
and for habeas corpus relief are denied.

APPLICATION FOR HABEAS CORPUS DENIED.
STAY OF EXECUTION DENIED.

6
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CARLOS DeLUNA,
Petitioner,
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e.A. NO. C-89-336

S

JAMES A. LYNAUGR, DIRECTOR,

TEXAS DEPT. OF CORRBCTIONS,

Respondent.

S
5
S
S

ORDER DENYING PBTITIONS FOR HABRAS CORPUS
AND FOR STAY OF BIBCtrrION
.
Petitioner's applications for a writ of habeas
corpus and a stay of execution are denied.
5 2254.

28 U.S.C.

The Court has considered petitioner's arquments in

this second petition filed in federal court and ha. deter
mined that no relief is warranted.
PROCBDURAL HISTORY
Respondent has lawful and valid custody of DeLuna
pursuant to a judgment and sentence of the 28th Judicial
,District Court of Nueces County, Texas, in Causa NO.
83-CR-l94-A, styled The State of
DeLuna was indicted for the

~II'

Febr~ary

y. Carlo. ptLuDA.

4, 1983, .urder of

Wanda Lopac while in the couree of committing and attempting
to commit robbery, a capital offense.

He pleaded not 9uilty

to the indictment and was tried by a ,ury.

A jury was

impaneled on July 13, 1983, and ,the trial began afterwards,
The jury found DeLuna quilty of capital murder on July 20,

1983.

After a separate hearing on punishment, the jury
EXHIBIT A

returned affirmative

an8we~s

to the special is.ue8 8ubmitted .

pursuant to 1ex, Code Crim, froe. Ann. art. 37.071(b)
(Vernon Supp. 1909).

Accordingly, DeLuna's punishment was

assessed at death by lethal injection.

His conviction and

sentence were affirmed on direct appeal on June 4, 1986.
QlLuna v. State, 711 S.W.2d 44 (Tex. Crim. App. 198.6).
The trial court scheduled DeLuna's execution to
take place before sunrise on October 15, 1986.
a motion for leave to file an out of time

DeLuna filed

p~tition

for writ

of certiorari in the Supreme Court, which was' denied on
October 10, 1986.

He then filed a request for stay of

execution and an application for writ of habeas oorpus in
the state convicting court.

On October 13, 1986, the Court

of Criminal Appeals denied all requested relief.
PO~YDA,

No. 16,436-0i.

Ex porte

DeLuna immediately filed a motion

for stay of Gxecution and a petition for writ of habeas
corpus in this Court.
on OCtober 14, 1906.

The Court grAnted

0

stay of execution

On November 12, 1986, respondent filed

The Court directed DeLuna to

A motion for summary judgment.

respond to the motion within ten days in an order dated
December 15, 1986.

After obtaining two extensions of time,

DeLuna's response WAS filed on January 23, 1987.

On June

13, 1988, thj.s Court issued its order denying habeAS corpus

relief.

DeLuna y. Lynaugh, No. C-86.-234 (S.D. 'rex. 1988).

DeLuna then filed a

~otion

for relief from order pursuant to
2

Fed., R. Civ. P. 60(b) on June 29,

1~88,

along with an
On July 12,

amended petition for writ of habeas corpus.

1988, DeLuna sought leave to attach affidavits and other
evidentiary material to his amended petition.

The Court

denied the motion for relief from judgment on July 19, 1988.
After full briefing of the issues, the Court 'of
ApQoals for the Fifth Circuit affirmed this Court'. 'denial
per~n@

of relief.

v, vynauqh, 813 P.2d 151 (5th Cir. 1989).,

Rehearing was denied on May 26, 1989.

The

Suprem~

Court

denied the petition for writ of certiorari on October,10,
1989.

DeLuna v. Lynaugh, __ U.S. __, 110 S.Ct. 259 (1989).
On November 2, 1989, tho trial court' scheduled

DeLuna's execution to be carried out before sunri.e on
December 7, 1989.

On tho sarno day, DeLuna filed an appli

cation for writ of habeas corpus in the trial court.

After

reviewing the application, the staue's answer, and DeLuna'.
response, the trial court entered findings of fact and
referrod the petition and state court records to ,the Court
of CriminAl Appeals.

The Court of Criminal Appeals entered

Ix aarte

an ordor denying relief on November 29, 1989.
DeLuna,

I

A~lication

'

No. 16,436-02 (Tex. Crimi App. 1989).

ret1tionor filed this, hiB second writ of hab....

corpus in Ithis Court, on November 30, 1989.

Respondent

of the
in accordance with Hawkins Y,.HYDAugb, 862

answered and .oved for dismissal based upon abuse

writ.

I

The' Court,

3

F.2d 482 (5th Cir.), petition for cort,. filed, 109 S.Ct.
569
.
,

(1989),. held a hearing by telephone conference'
call on
.
December 2, 1989, in which to allow petitioner's attorney an
opportunity to respond to respondent's motion to dismiss for
I

abuse

ot the writ process.
S'l'A':CEMENT OP PAC'rS

Tostimony at the etate court trial. showed that
.
during a robbery of a Shamrock gas station on South Pedre
,

Island Drive in Corpus Christi, DeLuna fatally stabbed the
clerk, Wanda topez.

He

WAS

seen and identified by witnesses

before, during, and after the offenae.

Police apprehended

DeLuna after they conducted a search of a nearby neighbor
hood and found DeLuna hiding underneath a parked truck.
State v.

D~ll\1DA,

711 S. W. 2d at ,45.

Petitioner prosented no evidence during the
punishment phase of the trial (Statement of Facts, Vol. XII
at 50).
DISCUSSION
Petitioner raises three issues in his petition for
writ of habeas corpus:
1.

~he

Texas capital-sentencing statute as
applIed in this case denied petitioner his
right&under the Fifth, Sixth, Eighth, and
Fourteenth Amendments by precluding the
introduction and consideration of Available
mitigation evidence about his past diffi
culties with drug and alcohol abuse, his'
personal background, his youth, and his
mental condition.
4

The Toxas capital-sentencing stAtuta as

2.

applied in this case denied petitioner his

rights under the Fifth, Sixth, Eighth, and
Fou~teenth Amendments because the jury WAS
fundamentally misled as to the meaning of the
term "deliberately· in the first punishment
issue.

3. '

Petitioner was denied his rights under the
Sixth, Eighth, and Fourteenth Amendments when
he was denied the right to represent himself
at the hearing on the motion 'for new trial
and on appeal.
The parties are in agreement that DeLuna has

exhausted his state court remodies.
ABUSB OP WRIT
.

Pending is respondent's motion to dismiss for
abuse of tho writ procedure

bec~use

petitioner failed to

raise this c'halleng9 in his first petition for writ of
habeas corpus filed with this Court.

Rule 9(b) of the Rules
\...

Governing S 2254 Cases in the United States District Court
states in pertinent part:
A second or successive petition may be
dismissed if ••• new or different grounds are
alleged, [if] the judge finds that the failure of '
the petitioner to assert 'those ground. in a prior
written petition constituted an abuse of the writ.

The writ of habeas corpus will be dismissed for
abuse of the writ if petitioner files one petition, then
files

Q

subsequent petition in which he makes an argument

that he' withhold from the earlier petition without legal
excuse.

HamIl.ton

Vo

McCotter, 772 F.2d 171,176 (5th eire

1906), reb'g deoi@d, 777 F.2d 701.
5

Legal

eXOU8e

can exist

if, after the first petition, the basis for the newly
. asserted claim arises because the law changes or the.
petitioner becomes aware or chargeable with knowledge of ·
facts which make tho new claim viable.

lQ.

Although petitioner argues that the recent Supreme
court cdse, of

rcn~

v. Lynaugb, 109 S.Ct. 2934), cert.

denied, 109 S.Ct. 1516 (1989), constitutes a change in the
law which now makes at least petitioner's first and second
claims viable, the supreme Court and Fifth circuit have held
otherwise.

xg. at 2946, King v.

1402-03 (5th Cir. 1989).

868 F.2d 1400,

LynA~gh,

In ~1Dg v. LYoaugh, tha Fifth

Circuit held that the PftOty claims are not "recently found
legal theor[ie&] not knowablo by competent trial counsel,"

L-LQ.

Thus, petitioner's first and second grounds for writ of

habeas corpus may be dismissed for abuse of the writ.
Petitioner's third

con~ention~

that he was denied

the right to represent himself at the motion for new trial
and on appeal, should be dismissed on grounds of abuse of
tho writ.
of

thil

existe

There is no legal excuse for this lato submission

ground.

First, the law on which petitioner relies

at the time of his first petition.

l!A 'aretta y.

CaUtfo I niA, 422 U.S. 806,95
S.et. 2525 (1975); ~homa8 y.
, .
St.At~,

605 S.W.2d 290 (Tex. Crim. App. 1980); Evitts y.

I,\1CC e y, :469 U.S. 387,105 S.Ct.830 (1985).

Second, the

petitioner was aware of the facts of this pro
6

89

representation contention during his direct appeal and
during considerAtion of the first;. habeas proceeding before
this court.
This Court held a hearing by telephone conference
call to give petitioner on opportunity to show cause why he
.hould not have his cause dismi.sed for abuse of the writ.
Petitioner's counsel in this habeas proceeding explained the
failure to advance this pro se representation error durin;
the first habeas proceeding as being a mistake on the pArt

In essence, present counsel '

of the first habeas attorney.

argues the first habeas attorney did not appreciate And
understand the facts and viability of this argument •

.

BeCAuse of this mistake, this argument was not advanced.
The Court denies respondentIa motion to dismiss
with respect to the Penry clAims, but qrants it with respect'
to the attorney claims.
with respect to the TeXAS

Even though the mitigation issues
de~th

penalty statuto have been

well known among the BAr, ISing v, Lynouqb, 8,68 F.2d At 1403,
the Court believes that the better discretion is to address
this matter on the merits to Allow a full development of the
lAW, if further development is needed.
NO INSTRUCTION ON MITIGATION
Por

h~s

first issue,petitionar ralies upon

fln'Y

X4 Lynough, supra, to establish that the death penalty

statute doea "not allow for the effective introduction or
7

considoration of available mitigating evidence concerning
the petitioner's past difficulties with drug and alcohol

abuse •••• " Penry makes no such holding'as to eitner the
introduction or consideration of mitigating evidence.
Penry's les80n is that the Texas death penalty scheme is
con~titutional,

(1976),

an~

Jurek v. State, 428

u.s~

262, 96 S.Ct. 2950

may be applied, provided the jury is given

adequate instructions 'to consider the effect of mitigating
evidence in answering the statutory questions of the Texas
death penalty scheme. Penry recognizes that the death
.
penalty statute had passed constitutional muster in Jurek y.
StAte, ,up;a, but that when certain types of mitigating
evidence was presented, the jury should be instructed on how
to consider that evidence if an instruction is requested.
In this case, pGtitioner presented no mitigating evidence
.and, indeed, withdrew his request

f~r

an, instruction on

mitivation.
It has already boen held in

respon~e

to

petitioner's first petition for writ of habeas corpus that
the failure to present such evidence was a tactical decision
made by competent trial coun801.

QgLyna Y, LYDlyQb, 873

F.2d At 759-60.
NO DEFINITION OF DELIBERATELY
For his second issue, petitioner complains that
the jury

WAS

not given instructions defining the term
8

-deliberately· in Special Issue No. One.
failure of an instruction to define -deliberately- reversed
Penry's" conviction because evidence of the mitigating
effects of his mental retardation could not be adequately
considered without an instruction on
-deliberately.-

~h.

meaning of

Penry submitted mitigating evidence to the

jury, but DeLuna did not.

Because there is no evidence upon

which the jury could be confused as to meaning of
-deliberately,· it is not error to fall to ,define it to the
jury.

For the foregoing reasone, PentY does not invalidate

the application of the

~exa8 deat~

penalty statute to the

petitioner.
Accordingly, DeLuna's challenge to the
constitutionality of the Texas death penalty' statute as set
forth in his first and second isauea is denied on the
merits, and DeLuna's challenge to denial of his rights of
self-representation is dismissed for abuse of the writ.
Petitioner's requestafor a atay of execution and for habeas
corpus relief are· denied.
ORDERED this

r;J./~J~

9

day of ~
~ ~ 19B9.

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT or TEXAS
CORPUS CHRIS~I DIVISION

CARLOS DeLUNA,
PQtitioner,

5
5

v.

5
5
5

JAMES A. LYNAUGH, DIRECTOR,

TEXAS DEPT. OF CORRECTIONS,

RQspondent.

C.A. NO. C-89-336

S
5
5

(

For the reasons sat forth in ita opinion, it, i8
the judgment" of the Court that petitioner 1s denied ell
relief requested in his application for stay of execution.
ORDERED this

~

~

"

.

day of

~989.

