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IN THE UNITED STATES DISTRICT coun-r o

FOR THE SOUTHERN DISTRICT OF TEXAs - OUEC 2198’9
" 'CORPUS CHRISTI DIVISION | —
- A _ . : Chﬂcc

Bynepmr pis

':CARLos DeLUNA,

_ §

Petitioner, '8 : :

_v.- . -§ C.A. NO. ﬁ -336 S
' SGH. DI s APPEAm
JAMES A, LYNAUGH, DIRECTOR, § _. ] LE
:TEXAS DEPT OF CORRECTIONS, §
T _ Respondent. 8 DEC
| el 4 999
ORDER DENYING PETITIOHS FOR HAB
“AND FOR STAY OF EXECUTION' EQ&!UDHEAU

-Petitionerfs applications fdr a writ of.habeas'
'toofpue-and a stay of execution are denied..'QB U.S.C.
;S 2254. The Couft has considered petit{onex's arouments in
. thlS second petltlon filed in federal court and has deter-
_mlned that no rel;ef is warranted.
| PROCEbURAL HISTORY

'RespOndent has lawful and valid custody of DeLuna

_ ;purauant to a judgment and sentence of the 28th Judicial

1ct Court of Nueces County, Texas, in Cause No.




returned affirmatlve answers to the spec1a1 issues submitted

_tpursuant to Tex. Code Crlm. Proc..Ann. art 37 071(b)

s(Vernon Supp 1989) Accordlngly, DeLuna’ s punlshment was

assessed at death by lethal 1njectlon. Hxs conviction and

o sentence were afflrmed on drrect appeal on June 4, 1986.

__'.-Der.una Vi State, 711 s. W, 2d 44 (Tex Ccrim. App 1986) .
R ' The trial court scheduled DeLuna s executlon to

:ftake place before sunrlse on October 15, 1986 DeLuna flled

'”ﬂ“a motlon for leave to” flle an out of time petltxon for wrlt

L of certlorarl in the Supreme Court, which was denled on

:MOctober 10, 1986. He then filed a request for stay of
.erecutlon and an appllcatlon for writ of habeas corpus in
”'_the state convxcting court. On October 13, 1986, the Court
of Criminal Appeals denied all requested relief. Ex parte
.FDeLuna, No. 16 436-01. DeLuna lmmedlately filed a motion

.for stay of executlon and a petltlon for wrlt of habeas

s:?corpus in thxs Court. The Court granted a stay of executlon

n October 14, 1986 On November 12, 1986, respondent filed

The Court dlrected DeLuna to

DeLuna'v LVnauqh No C 86 234 (S D Tex. 1988)

:flled a motlon for rellef from order pursuant to



_I.\:Fed R. Civ. P. 60(b) on June 29, 1988, along with an

'_hamended petltlon for writ of habeas corpus. .On July 12,

- h 1983, DeLuna sought leave to attach aff1dav1ts and other

ev1dentiary materlal to his amended petltlon. The Court
_denled the motlon for rellef from judgment on July 19, 1988.
. After full briefing of the Lssues, the Court of'

"-Apgeals for the Flfth Crrcurt afflrmed thlS Court’s denlal

',of rellef DeLuna v. Lynau h, 873 F. 2d 757 (Sth Cir. 1989)

'Rehearlng was denied on Hay 26, 1989.- The Supreme Court
- denled the petltlon for wrlt of certlorarl on October 10,

1989. DeLuna v.'Lvnaugh, __u. S. o 110 s.Ct. 259 (1989)

- On Nouember 2, 1989, the tr1a1 court scheduled
DeLuna s executlon to be carried out before sunrise on
December 7, 1989. Omn the same day, DeLuna filed an appli-
cation for writ of habeas corpus in the trial court. After

'_”reVLewing the appllcatlon,_the state's answer, and DeLuna's

;f”reeponae, the trlal court entered flndlngs of fact and
tate court records to the Court

f Crimlnal Appeals entered



o .
i _ o g

'i?ﬁf 2d. 482'(5th.Cir e Detitlon for gert. _filed, 109 s;Ct."sés

.:(1989), held a hearing by telephone conference call on : :
ecember 2, 1989, in whlch to allow petrtroner & attorney an-
.opportunrty to respond to respondent’s motion to dismiss for
.abuse of the writ procesa.
STATEHENT OF FACTS |
Testlmony at the state court trial showed that

: fﬁdurlng a robbery of a Shamrock gas station on South Padre
1iIsland Drlve Ln Corpus Chrrstl, DeLuna fatally stabbed ‘the

- clerk, Wanda Lopez. He was seen and identified by witnesses
rbefore, durlng, and after the offense. Police.apprehended
.DeLuna after they conducted a search.of a nearby neighbor—

- hood and,found DeLuna hldlng underneath a parked truck.

State V. DeLuna, 711 S.W.2d at 45.
| Petltloner presented no ev1dence durlng the

ﬂ.pnnishment phase of the trral (Statement of Facts, Vol XII

;afdsd),h-
Lol N DISCUSSION

_Petxtloner ralses three 1ssues in his'petit;onafor

personal backg
mental cond1t1 n’




”2;Q.-The Texas capltal-sentenCLng statute as -
- .applied in this case denied: petltioner his '
- rights under the Fifth, Sixth, Eighth, and
Fourteenth Amendments because the jury was .
fundamentally ‘misled as to thé meaning of: the'
term “deliberately" in the first punishment
issue. :

3.; Petltloner wasg denled his’ rlghts under the _
Sixth, Eighth, and Fourteenth Amendments when_
he was denied the right to represent himself
at the hearlng on the motiou for new trlal
and on appeal =
‘The partles are 1n agreement that DeLuna has

:exhausted hlS state court remedles

BBUSE OF WRIT
‘Pending is respondent’s motion to dismiss for

abuse of the writ prbCedure because petitioner failed to
raise this challenge in his first petition for writ of
habeas corpus filed with this Court. Rule 9(b) of the Rules
- . . b
Governing § 2254 Cases in the United States District Court
'States_in pertinent part: -

R ‘A second or succe351ve petltlon may be
;.'dlsmlssed if ... new or different grounds are
alleged;:[if]- the judge finds that the failure of -

Nefjthe petltioner to_aasert_those grounds in a prior
3nwritten petltlo’ conatituted an abuse of the writ.;

_ Ie'.-_"h..:g__ '__:e'"nied 777 F 2d 701 Legal excuse ca



J-‘ .. .
l:n‘r ) ) . e

H;lf after the flrst petltlon, the ba51s for the newly
i asserted claim ar1ses because the law changes or the'
'petltloner becomes aware or chargeable with knowledge of
facts which make the new claim v1ab1e. ;g..

Although petltloner argues that the recent Supreme

Court case of Penrv V. Lvnauqh, 109 S Ct 2934), cert._

.denled, 109 5. ct. 1576 (1989),_const1tutes a change in the
-_;1aw whlch now makes at least petltloner '8 flrst and/ ' second
”'iclalms v1ab1e, the Supreme Court and Flfth Clrcult have held
"fiotherWLSe. id. at_2946 King v. anaugh, 868 F.2d 1400,

' 1402- 03 (Sth Cir. 1989). In King v. LGaugh the Fifth
'Circuit held that the _gg;g clalms are not "recently found
legal theox(ies] not knowable by competent trial counsel.”
Id. Thus, petitioner’s first and second grounds for writ of
'habeas corpus may be dismissed for abuse of the writ.
Petltloner = thlrd contention,; that he was denied

.ﬂthe rlght to represent hlmself at the motion for new trial

Lg__i 469 U s. 33? 10'5 s. Ct. 830 (1935) Second, the .

“5_'10ner was aware of the facts of thls pro ‘Be .




repreaentatron contentlon durrng his dlIECt appeal and ftﬂf”
sﬂhduring consideration of the flrst habeas proceedlng before
'f;this Court. - |

Thls Court held a hearlng by telephone conference.

_call to grve petltloner an opportunlty to show cause why he

g:-ahould not have hra cause dlelBBBd for abuse of the wrrt.

;th?Petitioner s counsel in thlS habeas proceeding explarned the

'5f'fa11ure to advance thls pro sa representatlon error durlng

"hthe first habeas proceedlng as belng a mlstake on the part

- of the flrst habeas attorney In essence, present counsel

_argues the flrst habeas attorney did not apprecrate and
qunderstand~the'facts and vrabllrty of this argumenta
.hBecause of this mistake, this argument was not advanced

N The Court denies respondent 5 motlon to dismiss
'l'with respect to the ggggx clalme, but grants it with respect'

;Lto the attorney clalme. Even though the mltlgation issues




s

conSLderation oflavailable mltigatlng ev1dence concernlng
J]?the petltloner s past dlfflcultles w1th drug and alcohol
%*abuse Sl “;Ez_makes no such holding as ‘to elther*the

introduction or consideration of mitigating evideﬂce.

B ;1 s lesson ls that the Texas death penalty scheme is

'_f}constltutlonal Jurek v. State, 428 u. S 262 96 S Ct 2950

Trff;f(1976), and may be applied, provided the Jury is glven-.

:"gadequate 1nstructions to consxder the effect of mltlgatlng

_evrdence in answerlng the statutory questlons of the Texas

t“death-penaltysscheme. nry recognlzes that the death

'*'penalty statute ‘had . passed constltutlonal muster in Jurek v.

-;q,;mltlgatlon.

*-State, supra, but that when certain types of mltlgating

evrdence was-presented, the jury sheuld be instructed on how
-to consider that evidence if an instruction is requested.
In this case, petitioner presented no mitigating evidence

;and 1ndeed w1thdrew hlS request for an instruction on

It has alzeady been held in response to.

'en for wrrt of habeas corpus that




”?ui"deliberatelv" 1n Spec1a1 Issue No.:One. In _gg;x the
_failure of an instruction to define “deliberately reversed
.ﬁ?Penry 's COﬂVlCthn because evidence of the mitigating
'zeffects of his. mentsl retardation could not be adequately
.considered without an 1nstruction on the meaning of _
_j"deliberately.g Penry submitted mitigating evidence to the
ffjury,_but DeLuna did not., Because there is no evidence upon
.fwhich the Jury could be confused as to meaning of o

“deliberately,“ it lS not error to fail to. define it to the

'”_jury For the foregoing reasons, Penry does not 1nvalidate
lfthe application of the Texas death penalty statute to the
.3petitioner. y |

Accordingly, DeLuna’s’ challenge to the
constitutionality_of the Texas death penalty statute as set
'forth in his first and second issues are denied on.their
_merits, and DeLuna s challenge to.denial of his rights of

-__self-representatihn are dismissed for abuse of the writ,.

';__Petitioner s qu ta;for;a stay of~execution and for habeas

k HMDEN W. <HEAD T
-_-'.'_'.'ZUNITED STATES TRICT : JUDGE




