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On the 10th day of June, 1983, the above en-
titled and nuﬁbered cause came on for hearing before
said Honorable Court, Wallace C. Moore, Judge presiding,
and the following proceedings were had:

THE COURT: Informally, gentlemen, where are
we now?

MR. LAWRENCE: Your Honor, we're ready to
start our pretrial motions. The first motion we want
to take up would be the Motion for Continuance, and
make a determination on that; and then, depending on
what the Court does there, take up some non-evidentiary
motions.

THE COURT: All right, is that agreeable with
you, Mr. Schiwetz?

MR. SCHIWETZ: Yes, sir, I think that would be
preferable.

THE COURT: With reference.to this motion, I
note on the docket sheet that on March the 28th that
the State announced ready and the case was passed at
the request of Counsel for the Defendant, and I see
this labeled as the First Motion for Continuance.

MR. DePENA: Your Honor, the -- the matter
that was raised back on the 28th was the fact that
there was a -- that there was a need for a psychiatric

exam; ahd so the Court just more or less took that on
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the basis of the fact that he --

THE COURT: All right. I see that that was
done.

MR. DePENA: Yeah.

MR. LAWRENCE: We will make an oral motion at
this time to make, then, this the --

THE COURT: Whatever.

MR. LAWRENCE: The Defendant's Second Motion
for Continuance instead of the First.

THE COURT: All right, sir. I also see in
Paragraph 3 the last sentence'has been struck and
initialled "C.D." Are these the initials of the
Defendant?

MR. LAWRENCE: That is correct, Your Honor,
And we would also ask that in reference to the second
page, that the prayer, that the last --

THE COURT: I was about to get to that. Would
you ask that that be deleted also?

MR. LAWRENCE: That be deleted, Your Honor.

THE COURT: All right.

MR. LAWRENCE: Were you ready to proceed,
Your Honorx?

THE COURT: Yes, sir.

MR. LAWRENCE: Okay. Your Honor, at this time

I would call myself to the stand as a witness on
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Defendant's Second Motion for Continuance.
THE COURT: All right. You may stand there
and give your testimony.

MR. LAWRENCE: All right.

JAMES R. LAWRENCE,

being an officer of the Court and the oath having been
waived, duly testified as follows:

DIRECT TESTIMONY

BY MR. LAWRENCE:

0 Your Honor, my name is Jim Lawrence. I am an
attorney appointed to represent Carlos De Luna in
this cause before the Court. I am a practicing
attorney here in the State of Texas and have been
so for the last 14 years. On -~ on or about April
the 15th of 1983, I was appointed as co-counsel in
this cause and on or about May the 5th of 1983 I
was engaged in a murder trial entitled State of
Texas versus Robert De La Rosa that was tried in
the 94th District Court, which basically ended some-
where around the middle of May. Beginning the
middle of May of 1983 I started investigating this
case. I met numerous times with Steve Schiwetz,
the Assistant District Attorney that's present here

in Court and handling the case, and I have filed at
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least ten motions in behalf of Mr. De Luna since
around the middle of May of 1983.

One of the motions that was filed was for a -~
an appointment of an investigator, since my counsel
-- gince my clientiwas an indigent, we went ahead
and filed the motion. There was nothing done be-
cause of the fact.that the case was under Judge
Dunham®s Court, the 28th District Court, and at the
time we were asking for a visiting judge and so no
one took any action on our motion, and it wasn't
until the beginning of this week that I contacted
Mr. Schiwetz and I asked him if he could some how
or another help us in trying to get this investiga-
tion or investigator appointed for our client, and
he helped and we talked to Judge Dunham and it
wasn't until yesterday morning that I talked to
Judge Dunham, and he approved tﬁe -~ I don't think
he signed the order as such, but he did tell us
orally and did tell me orally as of yesterday on
June the 9th. I immediately then contacted an in-
vestigator, in fact, the investigator's name is
Mr. Horacio Ortiz, who came to our office yester-
day at 11:00 o'clock and began the investigation of
this cause.

We feel that there are about four or five
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witnesses that we have been unable to get ahold of,
and I feel the names provided by Mr. De Luna to us

and with the investigator working on it, that it's

'going to take a short period of time in which we

can either locate these witnesses or not, and what
we're asking the Court is that we feel that we are
ready on the aspect of being provided with almost
everything that the District Attorney has in his
file.

THE COURT: I was about to say it's
replete with the finest cooperation so far as
discovery.

(By Mr. Léwrence) We have absolutely no objection
to that, Your Honor.. However, because of the --
of the problem on the investigator, if we could go
ahead and determine wheré¢ our witnesses are and
what they're going to say, then we can be ready.
And it's for this reason we are asking that we be
continued to a little bit later date. We're not
asking for a whole lot of time, but just in order
that we may be able to see that justice is done and
that he -- my client be afforded a fair trial and
if, in fact, the witnesses can come forth, it would
certainly be to his benefit and, of course, the

seriousness of this case, I think, would dictate,
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certainly I hope the Court feels this way --
THE COURT: Certainly I do.
0 (By Mr. Lawrence) =-- that we be granted a short
continuance in order to complete our investigation.
MR. LAWRENCE: And basically that's --
that's what we have to offer on our Defendant'sg
Secone Motion for Continuance, Your Honor.
THE COURT: Mr. Schiwetz?

" CROSS EXAMINATION

BY MR. SCHIWETZ:

Q Mr. Lawrence, when did you ~- when did your client
first tell you of the alibi witnesses?

A I was told of several of these witnesses beginning
-- it would have to have been after -- certainly
after May the 15th, and it would have to have been
either the beginning of -- of June or the latter
part of May. I have got -- Saturday, this past
Saturday when I visited him at the jail, in getting
a complete statement from the Defendant which would
cover that aspect of it. Up until that point I
didn't have any.

Q And was he able to give you addresses and phone
numbers?

A No, he was only able to give me names and the names

in certain instances were just the first name, but
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we -- I was given approximate locations.
Approximate locatiéns of addresses?

Of addresses. And I will be even more honest with
the Court, we had a -- and with the State -- we had
a call this morning that one of our witnesses, whom
the address we were given was completely wrong, has
been located by the investigator and an appointment
has been set up and a witness will be talked to, I
think, tomorrow.

Okay =--

THE COURT: How many witnesses are we
talking about?

THE WITNESS: We're talking about two,
three, four.

THE COURT: Okay. And one of them has
already been located?

THE WITNESS: The mother of one of them
has been located, and the mother will give us
the address of the young lady.

THE COURT: Do you think, though, that
with that progress that ten days would be
ample?

THE WITNESS: Well, I don't know, Your
Honor. 1It's very difficult for me to just

come out and tell the Court.
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with two prosecutors, one who has since left the
DA's office, Mr. Jack Hunter, who was originally
responsible for the case as the Court pointed out.
There's -- the file is replete with letters which
he sent corresponding copiesg to. My problem with
trying to get a complete picture of the case is
during the period of time that I dealt with Mr.
Hunter, I was not able to review the complete file
all at one time, as a lot of the stuff was coming
in at the time or still out being processed for
fingerprints and other extraneous or external
evidence and Mr. Hunter had a policy of -- of pro-
viding me with evidence in a piecemeal basis and
making a record as he went along because he felt
like it was the safer thing to do so that at the
end the record would reflect that the defense had
been provided with the complate‘file, even though
it was sort of in a piecemeal basis. But I had a
hard time working with it. To be very candid and
honest with the Court, it was almost two weeks
after I got into the case that I was even provided
with the offense report so that I could determine
the exact times of when the offense was supposed to
have taken place and -~ and the time of the

Defendant's arrest. I think this was due mainly to
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the fact that it took approximately a month or two
months before the file was complete with all the
evidence that the Police Department finally pro-
vided it.

After Mr. Hunter left, I dealt with Mr. Grant
Jones, who wag the newly appointed DA, and he
finally provided me with a review of the entire
file, which was probably in the latter part of
March.

My conversations with Mr. De Luna during this
period of time provided me with the names, the firsj
names of the girls or the names of the girls and,
in fact, I pointed it out to the DA's office at the
time that I -- that I was trying to locate these.
in fact, I had an offer and I tried to spend some
time locating them and it was to no avail because
of the fact that I was tryingy:to do -~ work up
part of the case and -- and -~ and work on this
matter at the same time, which is why in April I
requested that the Court provide co-counsel in the
case to assist me with it because I felt like the
-- that there was some leg work that needed to be
done that I could not do because of trying to main-
tain my own practice and my own cases and case load

schedule that I had, as well as trying to work on

L9
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this case at the same.time.

Is it correct when the Defendant asserts that you
didn't visit him between March the lst and the
present time?

That's correét. In the meantime Mr. Lawrence had
been appointed and he had -~ in assisting me in
that regard, had spent conéiderable amount of time
visiting with the prisoner, I mean with the
Defendant, and so that was the basis of my not
double-timing or, you know, going up there after-
wards.

Is there any particular reason why you didn't file
a motion for an investigator?

No, I didn't at that time simply because I thought
that I could do the investigation myself at that”
point in time, and that was the reason that I
didn't do so. In the meantime.because oﬂ'the in-
formation that I was provided by the offense re-
ports, I went ahead and requested the -- the |
psychiatric exam, which took some time because of
the fact that the papers remained on -~ remained
with the Court for some period of time before the
order for psychiatric exam was signhed.

Who is the person who has been located in this

case who might lead you to some witnesses?
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The mother of the two girls, the Perales girls.
Has she indicated she knows where her daughters
are?
Basically, this is the impression I have from the
investigator, Mr. Ortiz. I spoke with him this
morning.
The investigator is Mr. Garza?
Yeah.
THE COURT: Oxrtiz.
THE WITNESS: Well, Mr. Ortiz is the head
of the investigating firm, Your Honor, and Mr.
Art Garza is one of his associates who appar-
entlf started doing part -of the leg work.
(By Mr. Schiwetz) And he told you he had located
Mrs. Perales?
He's located their mother, yes.
Okay. And what's her name?
He didn't give me the name. I'm sorry.
MR. SCHIWETZ: I don't have any other
guestions.
THE COURT: How do you feel about it?
MR. SCHIWETZ: Your Honor, I =-- 1 didn't
know they were going to file this until I came
up here this morning, approximately an hour

ago. Were this not a capital murder case, I
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would be opposed to it. I would like to have
an opportunity to talk to my boss, the District
Attorney, about it.

THE COURT: How long would that take?

MR. SCHIWETZ: Ten minutes, fifteen
minutes.

THE COURT: Why don't you take fifteen
minutes. Let me ask what everybody else has
done, since I have inconvenienced everyone.

Do you want to work right through the lunch
hour?

MR. LAWRENCE: Whatever the Court wishes.

THE COURT: Well, I have already encroached
on your time.

MR. DePENA: I have no objection, Your
Honor, however -- whatever the Court wants.

MR. LAWRENCE: I believe so, Your Honor.

THE COURT: All right.

MR. SCHIWETZ: That's fine with me.

If I could take ten minutes.

THE COURT: We'llmbe in recess for ten
minutes.

(At this time a recess was taken, after
which the following proceedings were
had before the Court with counsel for

the State, counsel for the Defendant,
and the Defendant present:)
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MR. SCHIWETZ: Your Honor, I consulted with

Mr. Jones, the District Attorney. He suggested that --

that we continue with the services of the Police Depart;

ment, the Sheriff's Department, and our investigators
to help them find their witnesses. He also pointed out
that we're not scheduled to go to trial for another ten
days; we don't anticipate having a jury for another
seventeen days before we start putting onh evidence.

The State's case is going to take four or five days,

so really we're looking at three weeks before they're
going to put their witnesses on, and we think if these
witnesses are findable, we will find them during that
period of time and we will do whatever we can to help
them locate their_witnesses and we're opposed to the
Motion for Continuance.

MR. LAWRENCE: Your Honor, if we may say that
the State has had this case, of course, from February
4th, and they have worked out their case, and we have
been provided with all ther material as of probably the
first few days in June, so they had, of course, three
or four and a half months ﬁo prepare their case, and
all we're asking for is maybe another 30 days at the
most in order to prepare and get our investigation
completed. We all know that from a defensive point of

view that if you get police officers and Sheriff's
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officers out to start looking for people that are going
to help, that this may have an adverse effect on trying
to locate our owh witnesses, and to what they will
actually say, so we're asking that we be provided with
at least an extra 30 days to prepare our case.

THE COURT: Well, the docket here actually
doesn't permit that. Of course, that's not paramount
so far as Constitutional questions are concerned, but
I'm going to overrule the motion.

MR. LAWRENCE: Note our exception.

THE COURT: Yes, sir.

MR. LAWRENCE: Your Honor, if you're ready,
we can take up the rest of these motions.

THE COURT: All right. What would you sug-

'gest I do with reference to this investigative and

expert assistance fee? The Judge has not signed it.
MR. LAWRENCE: He has not ;igned it, but as I
told the Court, he officially granted it as of yester-
day.
THE COURT: I will just leave it blank then.
And in what order would you like to take up the motionsf
MR. LAWRENCE: However they appear. Probably
they're in the Court's file.
THE COURT: Discovery and inspection?

MR. LAWRENCE: That will be fine, Your Honor.
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Your Honor, we have been provided, as I have
stated to the Court earlier in this pretrial hearing,
the entire file of the District Attorney, and, however,
we note that as far as our discovery is concerned, there
are still a few scientific analyses or reports that have
not been completed or, if they have, we have not seen a
copy of them. For example, the -- any type of analysis
that was done on the alleged weapon, the knife. I
understand Dr. Rupp had that and was supposed to do
some type of an analysis. We need to have that. We
would also ask that if any fingerprints were actually
taken, although the offense reports talk about these
things and there was some submission of fingerprints,
we have no actual results of any type of fingerprints
that may have been conducted or actually shown to have
existed.. We would . also like to see the clothing that
was alleged to have been worn by ou? client, and I have
been told by the District Attorney that he will show
that to us, so if he can show to us =--

THE COURT: Why don't we take these up in
numerical order and let me.just make my rulings on it
in the margin.

Fine. No. 1 -- is there any question about
that from the State?

MR. SCHIWETZ: No, sir. The only -- the only
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THE COURT: I know. I know that.

THE WITNESS: And I also realize that
even though the case is set for the 20th, that
the picking of the jury may last four or five
days, that we would have that time, you know,
extra --

THE COURT: Yes.

THE WITNESS: -- to be using the investi-

~gator. However, I think from the defense
standpoint in selecting the jury, we would
like to know what our witnesses are going to
say so that we can gqualify the jury, and that’
my problem right now.

THE COURT: Certainly. I didn't mean to
interrupt-you, Mr. Schiwetz.

(By Mr. Schiwetz) Mr. Lawrence, why was the Defend
ant unable to provide you with the names of these
witnesses up until just recently?

I didn't talk to Mr. De Luna until I got through
with my case after May the 1l5th, and it was at that
time, and I make it a habit of doing this in all my
cases, 1s going to the Assistant District Attorney
that's handling the case, in this case you, and
getting as much information as I can and figuring

out what type of case I'm looking at; and then

U
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after that, I go and talk to my client, which I did
in this particular case. I told him everything
that the District Attorney's office had on him, and
I told him I would be back in two or three days,
that I wanted him to think and give me his complete
story as to what took place and that's what
happened this past Saturday.
Okay. So you actually didn't hear your Defendant's
side of whdt happened until this past Saturday?
That is correct.
And that would be, what, the -- I don't know what
date that is.
Right, the beginning of June somewhere.
4th?

THE COURT: 4th.
(By Mr. Schiwetz) 1Is there any reason why the
Defendant was unable to give you all this informa-
tion in, what, the last four or five months, four
months?
I did not see my -- my client because I was not
appointed until late April, as I have already
related. I don't know what he provided to other
co-counsel.
Well, you. have discussed with co-counsel what else

he provided, haven't you?
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A

I discussed with co-counsel what he had provided,
and he had provided co-counsel even less than what
he had provided me.

Going over Article 29.06 regarding motions by
defendant for continuance, it states: it shall be
necessary if the request for continuance is based
on the absence of a witness, to state the name of
the witness and his reasons, if known. Can you
tell us who these witnesses are?

I can tell you the two witnesses that I have whose
last name I have, and whom we have just gotten in
touch with and that basically is a person by the
name of -- let me see, what's the first name. Mary

Ann Perales and Linda Perales, whose address was

~given to us as the West Point Apartments, but which

is not correct.
Okay. What is the correct address?

I have no idea. I have not talked to the investi-

~gator that called us this morning.

Is the West Point Apartments a correct former
address?

I have no way of knowing. Evidently it must have
been. I don't see how else he could have gotten in
contact with them.

You indicated there were four witnesses: that's
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two of them. Who were the other two?
There's another one by the name of Ronnie Gonzalez.

I have absolutely no address on him other than the

~general location of off Kostoryz and SPID.

Is that where he works or --

That's where he lives.

Any idea where he works?

No. The other witness that we have is a person by
the name of Danny, who works whereithe Defendant
was working at the time of his arrest, which is the
-~ I guess it's Triarch Corporation.

Triarch, Inc.?

Triarch Corporation.

One of the other requirements of 29.06 is the facts
which you expect to prove through these witnesses,
and, of course, it's required for materiality. Can
you tell me what those facts might be?

Basically, it's going to be an alibi, that he was
either with these witnesses or aldifferent place

at the time that the robbery took place.

It shouldn't be any problem locating Danny, should
there, since he works there?

If he still works there.

The Defendant's stepfather works there, does he not]

Yes, he does.
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He would know whether Danny works there?
Yes, sizx.
What diligence have you used to find out whether
Danny still works there?
We have got the inveétigator working on it. I have
talked to my client's mothexr, I haven't talked to
the father.
Is Danny basically»going to testify to the same
thing as Mary Ann, Linda and Ronnie?
No.
How would that be different?
Well, it's going to be different sequence, differ-
ent time sequence, different times of day and
evening.
Well, --

MR. DePENA: We could have it where --

where ~-- you know --

(By Mr. Schiwetz) The defense isn't contesting
that the Defendant was arrested within 30 minutes
after this murder, are you?
No.
Was he changing partners or friends répeatedly
within the 30 or 45 minutes or hour on either side
of this murder?

Was he what, now?
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Q Well, I mean, was he with the same people or was he
changing who --
A No. He was with different people.
MR. SCHIWETZ: I don't have any more
gquestions.,
THE COURT: How does the State feel
about this?
MR. SCHIWETZ: I would like to call Mr.
DePena as a witness.
MR. LAWRENCE: That's fine, Your Honor.

THE COURT: Mr. DePena.

HECTOR DE PENA, JR.,

being an officer of the Court and the oath having been
waived, was called as a witness by the State and

testified as follows:

" DIRECT EXAMINATION

BY MR. SCHIWETZ:

Q When did you get on this case?

A I was initially appointed -- I don't have exactly
the appointment, I think possibly the docket sheet
would reflect the original appointment. Sometime
about the middle of February.

Q The Motion for Continuance which is sworn to by

your client reflects that you had not -- had not








































