STATEMENT REGARDING ORAL ARGUMENT

Pursuant to Fed.

R. App.

P.

34(a) (3), oral argument should

be denied because the facts and legal arguments are adequately
presented in

the

briefs and record and the decisional process

would not be significantly aided by oral argument.
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NO. 88-2613

IN THE
UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

CARLOS DeLUNA,
Petitioner-Appellant,

v.
JAMES A. LYNAUGH, DIRECTOR,
TEXAS DEPARTMENT OF CORRECTIONS,
Respondent-Appellee.

On Appeal From The united States District Court
For The Southern District Of Texas
Corpus Christi Division

BRIEF OF RESPONDENT-APPELLEE

TO THE HONORABLE JUDGES OF THE COURT OF APPEALS:
NOW COMES James

A. Lynaugh, Director,

Corrections, Respondent-Appellee,
and through the Attorney General
in

response

"DeLuna."

to

that

of

Texas Department

hereinafter

"Respondent,"

of Texas, and files this

Petitioner-Appellant,

of
by

brief

hereinafter

STATEMENT OF JURISDICTION
This case was
U.S.C.

§§

filed in

the district court

pursuant to

An order dismissing DeLuna's

2241, 2254.

application

for writ of habeas corpus and vacating the stay of execution
entered on June 13, 1988 (ROA II 97).1

28

was

He filed timely notice of

appeal and request for certificate of probable cause to appeal on
June 29, 1988 (ROA I 91).
filed on June 29, 1988,

His motion for relief from order, also
was denied on July

19, 1988 (ROA I

4).

He filed timely notice of appeal from this order on July 28, 1988
(ROA I 1).

When

the district court

denied DeLuna's motion

for

relief from order, it granted a certificate of probable cause

to

appeal from the June 13, 1988, order dismissing the petition

for

writ of habeas corpus (ROA I 4).
STATEMENT OF THE ISSUES
I.

WHETHER THE DISTRICT COURT WAS REQUIRED TO
HOLD AN EVIDENTIARY HEARING ON
DeLUNA'S
CONCLUSORY ALLEGATIONS OF INEFFECTIVE ASSISTANCE OF COUNSEL FOR FAILING TO INTERVIEW AND
PRODUCE WITNESSES TO TESTIFY AT THE PUNISHMENT PHASE OF THE TRIAL.

II.

WHETHER THE DISTRICT COURT ABUSED ITS DISCRETION IN DENYING DeLUNA'S MOTION FOR RELIEF
FROM THE ORDER DISMISSING HIS HABEAS CORPUS
PETITION.

III. WHETHER THE
FACT THAT
TEXAS DOES
NOT
STATUTORILY PROVIDE
FOR
APPOINTMENT
OF
COUNSEL FOR
DEATH-SENTENCED
INMATES
IN
COLLATERAL PROCEEDINGS RESULTS IN A DENIAL OF
ANY CONSTITUTIONAL RIGHT.

l"ROAn refers to the two-volume record on appeal, with
reference to the appropriate volume in Roman numerals and page
number in arabic numerals. "SF" refers to the statement of facts
from DeLuna's trial,
followed by the volume and page numbers.
"Tr." refers to the transcripts of documents filed in connection
with DeLuna's trial.
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STATEMENT OF THE CASE
A.

Course of Proceedings and Disposition Below

The state has lawful and valid custody of DeLuna pursuant to
a judgment and sentence

of the 28th

Judicial District Court

Nueces County, Texas, in Cause No. 83-CR-194-A, styled The
of Texas v. Carlos DeLuna.
Wanda Lopez while in the

State

DeLuna was indicted for the murder of
course of committing and attempting

commit robbery, a capital offense.
indictment and was

of

tried by

to

He pleaded not guilty to

a jury.

Trial began

the

on July

15,

1983, and the jury found DeLuna guilty of capital murder on

July

20, 1983.

jury

After

a separate

returned affirmative
pursuant to Tex.
Supp. 1988).
death by

hearing

answers

special

Proc. Ann.

Code Crim.

Accordingly,

to the

on punishment,
issues

His

submitted

art. 37.071(b)

DeLuna's punishment

lethal injection.

the

was assessed

conviction and

affirmed on direct appeal on June 4, 1986.

(Vernon

sentence

at
were

DeLuna v. State,

711

S.W.2d 44 (Tex.Crim.App. 1986).
The trial court scheduled
before sunrise on October
leave to file an out of

DeLuna's execution to take

15, 1986.

DeLuna

place

filed a motion

time petition for writ of certiorari

the Supreme Court, which was denied on October 10, 1986.

for
in

He then

filed a request for stay of execution and an application for writ
of habeas corpus in the

state convicting court.

On October

1986, the Court of Criminal Appeals denied all requested
Ex parte

DeLuna,

motion for stay of
corpus in

the

No.

16,436-01.

DeLuna

execution and a petition

united states

District
-3-

immediately
for writ of

Court for

the

13,

relief.
filed

a

habeas
Southern

District of Texas, Corpus Christi Division.
stay of execution
Respondent filed

on october
a motion

14, 1986.

for summary

The court granted

On

November 12,

judgment.

The

a

1986,

district

court directed DeLuna to respond to the motion within ten days in
an order dated December 15, 1986.

After obtaining two extensions

of time, DeLuna's response was filed on January 23, 1987.
response, counsel requested "a
time to gather

statistics to

reasonable amount" of
support his claim

In the

additional

that the

death

penalty was discriminatorilY applied in Texas on the basis of the
race of the defendant and the
record to determine whether

victim, and to further review
additional facts existed to

the

support

his claim that counsel on appeal rendered ineffective assistance.
Further, counsel stated that he had

sent DeLuna a copy of a

new

petition "fleshing out" the allegations of ineffective assistance
of trial counsel (ROA II 117-19, 127).
ings had been filed
motion to

more than a year

expedite on

still did not file

February 3,

an amended or

When no additional pleadlater, Respondent filed

1988 (ROA

II 107).

a

DeLuna

supplemental pleading and,

on

June 13, 1988, the district court issued its order denying habeas
corpus relief.

DeLuna then filed a motion for relief from

pursuant to Fed.R.Civ.p. 60(b)
amended petition for writ
DeLuna sought leave

on June 29,

1988, along with

of habeas corpus.

to attach affidavits

material to his amended petition.

On July 12,

and other

-4-

an

1988,

evidentiary

The district court denied

motion for relief from judgment on July 19, 1988.
ings followed.

order

the

These proceed-

B.

statement of Facts

On the night of February 4, 1983, George Aguirre was
ing his family in Corpus
p.m., while

on his

Shamrock service
220-21).

Christi, Texas.

way to

station

do some
on

While filling his van

Island

8:00

stopped at

a

Drive

X

(SF

with gasoline, he noticed a

standing by the ice machine drinking
knife (SF X 222-23).

At approximately

shopping, he

South Padre

visit-

a beer and holding an

man
open

Because of the knife, Aguirre was apprehen-

sive and kept a close watch on

the man (SF X 223).

The man

put

the knife in his pocket, approached Aguirre, and asked for a ride
to the Casino Club.
know, whatever I
refused because he

He offered

Aguirre "money or drugs or,

needed, beer,

anything" (SF

knew the man

Aguirre went in to pay for

had a knife

X 225).

you

Aguirre

(SF X 226).

the gas he told the female

When

attendant

that there was a man with a knife outside and he thought he would
call the police.

The

attendant said she was

police, too (SF X 226).

going to call

the

As Aguirre left the station, he saw

the

man going inside (SF X 227).

He drove up to the end of the block

and turned around; as he passed
the attendant

struggling

the station, he saw the man

inside the

station

(SF X

227).

and
He

stopped at a bowling alley and asked the security guard if he had
a way to contact the police in
would have to

calIon

a hurry.

the telephone iike

When the guard said
anyone else,

said "Forget it," and returned to the station.
police were already there.

He told

Aguirre

By that time

the police what he had

and gave a description of the man with the knife (SF X 228).
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he

the
seen

John Arsuaga

testified

that he

and

his wife

passed

Shamrock station at about 8:00 p.m. on February 4, 1983 on
way to a club owned by his godfather.
the service station and, as he

their

He noticed police cars

at

was turning into the parking

of the club he

saw a man jogging

(SF X 242-44).

He was able to get

away from the service

there might be a connection between

lot

station

a good look at the man as

passed in front of his headlights (SF X 244-46).

vice station and the

the

Arsuaga thought

the police cars at the

man running away so

he

ser-

he went back and

told

the police what he had seen (SF X 247).
Kevan Baker stopped for gasoline at the Shamrock station
his way home

from work shortly

1983 (SF X 264).

on February

4,

While he was putting gas in his car he heard

thump on the window.
fighting (SF X

after 8:00 p.m.

on

267).

When he looked up he saw a man and a
His

first impression was

a

woman

that they

were

playing, "that was my first impression, boyfriend/girlfriend" (SF
268).

He quickly realized that they were not playing and went to

the door of the

station (SF X 268-69).

The man was coming

out

the door and, as they passed, he said to Baker, "Don't mess
me" (SF X 270).
came to the

The man then

door, said "Help

outside the building.
Baker made sure she

ran off (SF X 270-71).
me, help me,"

She was

some towels to try to stop

just

(SF X

274).

went inside to

the bleeding (SF X 275).

were arriving when he got back

woman

and collapsed

bleeding profusely

stayed lying down, then

The

with

The

police

outside and he told them what

had seen, including a description of the man who had been
ing with the woman (SF X 275-77).
-6-

get

he

fight-

Jesus Escocheo,
police dispatcher

working the

Jr., was

4, 1983.

on February

evening shift

as

At approximately

8:09

p.m., he received a call from a woman at the Shamrock station
South Padre
27-8).

Island

Drive

requesting police

He responded by dispatching a

continued receiving call

assistance

(SF

patrol car (SF X 28).

from the police

of
X
He

after they arrived

the scene, putting out descriptions of the attacker (SF X

a

at

32-3),

as well as telephone calls from private citizens reporting seeing
a man running in the area (SF X 33-4).
Ruben Rivera was a deputy constable on February 4, 1983.
had been out serving

papers in a civil

case (SF X81-2).

While

returning, he heard a transmission on the police frequency
an armed robbery involving a shooting (SF X 83).

behind the service
someone under

station (SF

a pick-up

pulled the person out

X 85-6).

truck.

He

about

In response

the call, he began searching for the suspect in the

He

to

neighborhood

He eventually

spotted

city police

officer

and a

from under the truck

and he was

arrested

(SF X 87-8).
Corpus Christi police officer Mark David Schauer was one

of

the officers who responded to the call at the Shamrock station on
the night of

February 4,

1983 (SF X

officer told him to search the
He soon encountered

ed (SF X 118).

who had

(SF X 115-16).

in pulling the person from under
arrest (SF X 120).

The

supervising

area for the suspect (SF X

Constable Rivera

hiding under a pick-up truck

111-12).

113).

located a

person

He assisted

Rivera

the truck and placed him

under

He identified DeLuna as the person he arrest-

He found a

wad of bills in DeLuna's front
-7-

pants

pocket, amounting to

$149.00 (SF X

returned to the service station

121).

Officer Schauer

George

with DeLuna (SF X 127).

Aguirre viewed DeLuna and identified him

then

as the man he had

seen

with a knife and who went into the station as he was leaving

(SF

X 229).

had

Kevan

Baker also identified

DeLuna as the

man he

seen fighting with the victim and who ran from the scene as Baker
approached the station (SF X

277).

John Arsuaga viewed a

photo

spread at the police station and picked DeLuna's picture out

and

identified it as the person he had seen running from the Shamrock
station (SF X 248).
Pete Gonzales was

the manager

of the

South Padre Island Drive on February
the scene by the security company
off (SF X 163, 165).

Shamrock station

4, 1983.

on

He was called

to

when the silent alarm was

When he saw that there had been a

set

robbery,

he conducted an audit of the funds in the station and found

that

$166.86 was missing (SF X 169).
Dr. Joseph Rupp,

the Nueces County

ducted the autopsy on the victim.
the chest that penetrated
209-10).
mately two

As a result of
liters had

Medical Examiner,

con-

He discovered a stab wound

into the chest cavity

and lung (SF

the wound, blood amounting to
filled the

chest cavity

in
X

approxi-

and caused

the

He stated that he

had

1983, because

bad

victim's death (SF X 210-11).
DeLuna testified in his own
been let

off work

early on

behalf.

February 4,

weather and had gone to cash his check (SF XI 412-13).
the evening his stepfather took him
was supposed to meet some friends
-8-

of
Later

in

to a skating rink, where

he

(SF XI 415).

His friends

did

not show up, but he saw some other people he knew, including Mary
Ann Perales

(SF XI

416).

He

also met

another friend,

Carlos

Hernandez and later went with him looking for a mutual friend (SF
XI 416-17).

Before they

called his stepfather

left to

look for

to come pick

the friend,

him up.

It

DeLuna

was about

8:00

p.m. at that time (SF XI 417-18).

Later he and Hernandez went to

a bar

on South

near the

Shamrock station

Padre Island

Drive.

DeLuna went inside and Hernandez said he had to buy something

at

the service station and would meet DeLuna in a few minutes (SF XI
419-20).

When Hernandez did not return, DeLuna went outside

saw Hernandez

inside

the

attendant (SF XI 421).
DeLuna ran,

fearing he

service station

When he heard police sirens
would get

into trouble

currently on parole (SF XI 421-22).
and was arrested a

wrestling

and

with

the

approaching,

because he

was

He hid under a pick-up truck

little later by the

police (SF XI 422).

He

described Hernandez as looking similar to himself (SF XI 422-23).
On cross-examination,
stated that

she looked

he identified

the same

February 4, when he saw her

way she

Mary Ann

Perales

and

had on

the night

of

at the skating rink (SF XI

430-31).

In rebuttal, Ms. Perales testified that on the night of

February

4, 1983, she had been seven

months pregnant, had been at a

baby

shower, had not been to the skating rink, and had not seen DeLuna
(SF

XI

451-52).

At the punishment

phase of

trial, the

state called

peace officers to testify that DeLuna's reputation in the

three
commu-

nity for being a peaceful and law-abiding citizen was bad (SF XII
2-7).

DeLuna's former parole officer also testified that
-9-

DeLuna

had been paroled form prison once
January 13, 1983 (SF

XII 9).

on May 13, 1982, and again

Juanita

Garcia testified that

on
in

the early morning hours of May 15, 1982, she had been awakened by
someone in her room.

The person

put a pillow over her face

beat her when she struggled, breaking three ribs (SF XII
He then attempted to

rape her (SF XII

person as DeLuna, whom
son's (SF

XII

45).

she knew because he
The

45).

state

also

and

43-44).

she identified

the

was a friend of

her

introduced

evidence

of

DeLuna's past convictions for unauthorized use of a motor vehicle
and attempted rape (SF XII 5).

DeLuna did not offer any evidence

at the punishment phase of trial.
SUMMARY OF ARGUMENT
DeLuna's allegations of ineffective assistance of counsel in
his original

petition were

evidentiary hearing.

conclusory and

Even after he

did not

warrant

named the witnesses he

an
con-

tended should have been called to testify at the punishment phase
to offer

mitigating evidence,

determine without a

the

court below

hearing that the

testimony would have been so

could

properly

mitigating value of

their

negligible that counsel could

rea-

sonably have decided not to call them to testify, and that DeLuna
was not

prejudiced by

before the jury.
considered the

the

fact that

Finally, assuming
additional material

60(b) motion, the

their testimony

was

not

the court below should

have

contained in

Rule

allegations were still

DeLuna's

not sUfficient to

quire the court to hold an evidentiary hearing.

The court

recould

readily decide without the need for live testimony that there was
no reasonable

probability

that the
-10-

evidence,

if it

had

been

presented, would

have

changed

the outcome

of

the

sentencing

deliberations.
The court

below did

not abuse

DeLuna's Rule 60(b) motion.

Neither

its discretion

in

denying

the motion nor the

amended

petition filed with

it offered any

legal justification for

re-

lieving DeLuna from

the effects of

the judgment.

the

court should

have

considered

the

additional

Assuming

evidence

DeLuna

offered with the motion, it was merely cumulative of the evidence
already before the court, which had been found to be insufficient
to require

a hearing.

reason to vacate the

DeLuna's failure
judgment, the court

to present

any

legal

acted well within

its

discretion in denying relief.
DeLuna's claim that death-row inmates in Texas are
of effective assistance

of counsel

because the

deprived

state does

provide for appointed attorneys after direct appeal is not

not
prop-

erly before the Court since it was not raised in the court below.
Even if the

Court were to

address the claim,

it is

meritless.

DeLuna offers no factual support for his claim, but merely
the bald statement

that petitioners facing

ceive ineffective assistance.

makes

death sentences

Further, he ignores the fact

there is no constitutional right to appointed counsel in

rethat

collat-

eral proceedings and that attorney competence in habeas corpus is
relevant only in determining whether a second petition should
dismissed for abuse.

be

Should the Court consider this claim, it is

without merit.
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ARGUMENT
I.

DeLUNA'S ALLEGATIONS
OF
INEFFECTIVE
ASSISTANCE OF COUNSEL WERE CONCLUSORY
AND WERE PROPERLY RESOLVED WITHOUT THE
NEED FOR LIVE TESTIMONY, SO THE DISTRICT
COURT'S DECISION NOT TO CONDUCT
AN
EVIDENTIARY HEARING WAS PROPER.

DeLuna contends that the district court erred in denying his
petition without holding an evidentiary hearing.
he asserts that he

was entitled to a

In

hearing on his

particular,
allegation

that trial counsel were ineffective for failing to interview
to call as witnesses certain friends and relatives to testify
the punishment phase of the trial. 2
that the

district court's

and
at

By implication, he contends

determination that

counsel were

not

ineffective in this respect was erroneous.
To receive a federal evidentiary
the habeas corpus

petitioner to allege

would entitle him to relief.
S.ct. 745
1984) .

(1963); Willie
The

court

inconcrete claims"
ordered.

hearing, the burden is
facts which, if

proved,

Townsend v. Sain, 372 U.S. 293,

v.

Maggio, 737

need

not "blindly

as the

basis upon

F.2d 1392

accept
which a

on

(5th

speculative
hearing will

83
Cir.
and
be

Lavernia v. Lynaugh, 845 F.2d 493, 501 (5th Cir. 1988);

2In his original habeas petition, DeLuna alleged seven
instances of ineffectivness on the part of trial counsel. In his
amended petition submitted with his motion for relief from order,
he reduced the allegations to three. On appeal, he claims that
the court below should have granted him a hearing only on the
claim that counsel failed to interview and and produce witnesses
to testify in his behalf at the punishment phase of the trial.
He does not assert a right to a hearing on his other allegations
of ineffective assistance.

-12-

Baldwin v. Blackburn, 653
denied, 456 U.S. 950,
adequate to

F.2d 942, 947

(5th Cir. 1981),

If the record

102 S.ct. 2021 (1982).

dispose

of the

claims,

cert.

no hearing

is

is

necessary.

Byrne v. Butler, 845 F.2d 501, 512 (5th eir.), cert. denied,
When the allegation is one

U.S. ___ , 108 S.ct. 2918 (1988).
ineffective assistance

of counsel, .the petitioner

must

demon-

strate that the attorney's performance was unreasonable and
the deficient

performance resulted

strickland v. Washington,

allege

prejudice to

466 U.S. 668,

Byrne v. Butler, 845 F.2d at
tioner must

in

512.

sufficient

his

104 S.ct. 2052

to

show

the

F.2d 664, 669 (5th Cir. 1987).
properly denied DeLuna's
his claim of
were

both

request for an

insufficient

to

peti-

Wilson v. Butler, 813
court

evidentiary hearing
counsel.
warrant

His
an

not

have

assisted the

court

in

on

pleadings
evidentiary

hearing, and the testimony he states he would have produced at
hearing would

i

Bridge v.

In this case, the district

ineffective assistance of
factually

i

case.

reasonable

probability of a different outcome of the proceedings.
Lynaugh, 838 F.2d 770, 773 (5th Cir. 1988)

that

(1984)

To show prejudice, the

facts

of

resolving

a
the

issues.
A.

The allegations before the
district
court provided no basis for holding an
evidentiary hearing.

DeLuna's original petition for writ of habeas corpus asserted in

conclusory terms

that

his attorneys'

representation

trial had been deficient because they called no witnesses on
behalf during the punishment
out in

his

motion

for

hearing.

After Respondent

summary judgment
-13-

that

the

at
his

pointed

claim

was

factually insufficient to

entitle him

to relief or

even to

an

evidentiary hearing, DeLuna replied by naming nine witnesses
allegedly "had

information

concerning Petitioner's

stance abuse and borderline intellectual capacity."

prior

who
sub-

In addition,

he asserted that three of the witnesses "had information concerning Petitioner's

contact with

his mother

offense and the proceedings that

on the

night of

the

took place after that" (ROA

II

122-23) .3
In rejecting, without a hearing, DeLuna's claim of
tive assistance

of

counsel for

punishment of his history of

failing

to offer

ineffec-

evidence

substance abuse and his

at

borderline

intelligence, the court below noted that DeLuna had proffered

no

affidavits from the proposed witnesses as to what their testimony
would have been, or that they

had been available and willing

to

testify at the time of trial.

The court also observed that there

was no indication that DeLuna was under the influence of drugs at
the time

of the

offense, so

substance abuse would have
that the record did not
of low intelligence. 4

that any

testimony of

his

prior

had negligible mitigating value,

and

sUbstantiate DeLuna's claim that he

was

Finally, the

court concluded that it

was

3This latter information was relevant, if at all, only to
the issue of guilt or innocence and not to punishment.
DeLuna
does not contend on appeal, however, that he was entitled to a
hearing on his attorneys' performance at the first phase of the
trial.
4In this regard it is noteworthy that at the hearing on the
motion for new trial held on September 9, 1983, DeLuna read at
(Footnote continued)
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reasonable for counsel not to call witnesses to testify to
facts even if

they could

have been

substantiated, because

state would have been able to introduce more persuasive
in rebuttal.

Given

these

these circumstances, the

the

evidence

court below

found

that counsel reasonably elected to plead for DeLuna's life rather
than call

witnesses at

equally apparent

that

the punishment
DeLuna

phase of

suffered no

trial.

prejudice

It

is

from

his

attorneys' decision not to produce this evidence for the jury.
The district court clearly acted properly in denying
without holding

an

DeLuna's claims in

evidentiary

hearing.

his petition

and his

To

the

reply to

relief

extent

that

Respondent's

motion for summary judgment were merely conclusory and lacking in
factual support, there is no question that no hearing was
sary.

neces-

Knighton v. Maggio, 740 F.2d 1344, 1349 (5th cir.),

denied, 469 U.S. 924, 105
DeLuna's

naming

substance of the

the

S.ct. 306 (1984).

proposed

witnesses

testimony they

sufficiently non-conclusory,
hearing live testimony

and

he made

no valid

assisted the

that

identifying

would have given

would have

determining whether counsel

Even assuming

cert.

at trial

contention
court below

rendered constitutionally

the
was
that
in

effective

(Footnote continued)
length and without apparent
difficulty from a motion
to
disqualify his attorneys from further participation in his case
that he had prepared, citing numerous cases dealing with a
defendant's right to pro se representation (SF XIV 3-5: Tr.
98-102) .
Further, several of the proposed witnesses whose
affidavits DeLuna submitted after he filed his motion for relief
from order indicated that he was taking academic courses in
prison, hardly a sign of a person with limited intelligence (ROA
I 15, 26, 28).

-15-

assistance.

"[A] district court need not conduct such a

where doing so would not

produce further evidence in support

specific, non-conclusory allegations."
750 F.2d 353, 358 (5th Cir.
105 S.ct. 3490

details of

out at

DeLuna's past

Celestine v.

1022,

additional evidence that

an evidentiary

hearing were

behavior toward

of

Blackburn,

1984), cert. denied, 472 U.S.

(1985). The only

have been brought

hearing

would

specific

family members.

The

district court could, and did, correctly conclude that there
no reasonable

probability such

different result

at

counsel reasonably

evidence would

the punishment
decided

not

phase

to

have produced

of trial,

introduce

was

and

it.

a

that

Milton

v.

Procunier, 744 F.2d 1091, 1100 (5th Cir. 1984), cert. denied, 471
U.S. 1030, 105 S.ct. 2050 (1985)
at the

punishment

phase was

not

Willie v. Maggio, 737 F.2d 1392,
of overwhelming aggravating

(decision not to offer
constitutionally

evidence

defective) i

1394 (5th Cir. 1984)

evidence, no reasonable

(in

light

probability

that mitigating evidence would have changed outcome and counsel's
decision not to

offer such evidence

was not ineffective

assis-

tance) i cf. strickland v. Washington, 466 U.S. at 695, 104
at 2069 (when defendant
is whether there is a
sel's errors, the

challenges the death sentence,

question

reasonable probability that, absent

sentencer would

appropriate punishment).

conclude that

DeLuna's bare

evidentiary hearing he would
not provide grounds for

S.ct.

coun-

death was

contention that

further demonstrate prejudice

an evidentiary hearing; neither,

at

not
an
"did

there-

fore, can it support the specific claim of prejudice to establish
the threshold

showing

that

would call
-16-

for

such

a

hearing."

Celestine v. Blackburn, 750 F.2d at

358.

As the opinion of

the

district court denying habeas relief demonstrates, no hearing was
needed in this case to decide DeLuna's allegation of

ineffective

assistance of counsel.
not
DeLuna's Rule 60(b) motion did
supply sufficient additional facts to
warrant an evidentiary hearing on his
of
claim of
ineffective assistance
counsel.

B.

After the court below denied relief on his habeas
DeLuna filed

a Motion

trial counsel

for Relief

should have

relative to testify and beg
other testimony to show

from Order,

petition,

contending

introduced testimony

from "a

that
caring

for his life,1I and psychological

the IImitigating impacts of

or

Petitioner's

age for the jury's consideration of the ultimate penaltyll (ROA
77).

Two

weeks later

DeLuna submitted

members he

claims should

would have

"begged for

have

affidavits from

called to

his life,"

as well

relating to his juvenile criminal record.
evidence concerning the

family

testify and

as other

I

who

documents

He did not produce any

supposed mitigating effect

of his

age.

The district court denied his motion without a hearing (ROA I 4).
Assuming that the court below
tional evidence

into

threshold showing

account, DeLuna

that

mitigating evidence

he was

second punishment

by not

the jury.

offer it,

Evidence that
-17-

addimake

this

clear

that

submitted

would have

particularly to
he

a

having

It is

amended petition

chosen to

issue.

failed to

contained in the affidavits

DeLuna's first

relevant, had counsel

again

prejudiced

presented to

testimony similar to that
in support of

should have taken this

had been

a

been
the
kind,

loving, and generous

family member

question whether there
future acts of
In this

was a

related to

probability that

violence and whether

case, however,

negligible.

is directly

he would

he could be

its weight

the

commit

rehabilitated.

would undeniably

have

been

Testimony at the trial had shown that DeLuna commit-

ted the vicious,

senseless murder

cooperating with his demands.
for attempted

rape, and

of a robbery

victim who

was

He had already been to prison once

his parole

for that

offense had

been

revoked for another attempted rape committed the day after he was
released.

Furthermore, he

had lied on

his involvement in the murder.
been kind

and

assaults on

loving to

people

carried little weight

the

members but
family

with a jury.

reasonably conclude that

about

The fact that a person might have

family

outside

the witness stand

committed

obviously

brutal

would

In addition, counsel

an argument such

as he made

have
could

attacking

the death penalty itself (SF XII 61-70) was more likely to result
in a life sentence than would testimony from family members.
Further, with respect to the purported mitigating impact
his "youth," DeLuna

overlooks the

showed that, at age eighteen,

fact that

evidence at

he had been convicted of

of

trial

unautho-

rized use of a motor vehicle and attempted rape and sentenced

to

three years in prison; that on

on

the day after he was released

parole he attempted to rape the mother of a friend, for which his
parole was revoked; and that he was released from prison on
charge approximately six weeks
murder.

prior to committing this

that

capital

In other words, the evidence demonstrated that he was

twenty-one year

old adult

who had
-18-

spent virtually

all of

a
his

adult life in

prison for violent

had proven himself

incapable of

assaultive offenses and,
rehabilitation.

No

yet,

reasonable

juror would have considered evidence of DeLuna's age to have been
mitigating under these circumstances, and the failure to
the evidence cannot be said

to have been prejudicial.

present
Brock

McCotter, 781 F.2d 1152, 1158 (5th cir.), cert. denied,

U.S.

, 106 S.ct. 2259 (1986); cf. Bridge v. Lynaugh, 856 F.2d
715 (5th Cir.), stay

712,
No.

109 S.Ct.

U.s.

granted,

A-215 (sept. 14, 1988)

("As to youth and immaturity, he was a

year old adult at the

time the murder was committed")

added).

react favorably to

and deciding to forego
that he

presenting it.

was prejudiced

by

the failure

claim of ineffective

evidence

he did not

to have

this

presented to the jury, DeLuna was not entitled to an
hearing on his

concluding

this kind of

Because

19

(emphasis

Hence, counsel would have been reasonable in

that jurors would not

v.

show

evidence

evidentiary

assistance of counsel,

and

the court below properly denied his request for a hearing.
II.

THE DISTRICT COURT DID NOT ABUSE ITS
DISCRETION IN DENYING DeLUNA'S
RULE
60(b) MOTION.

DeLuna next asserts that
the part of the
Order.

it was an

court below to deny

abuse of discretion

his Motion for Relief

on
from

After entry of the court's judgment denying habeas corpus

relief, DeLuna filed his
The only ground he
court had not
ineffective

motion pursuant to Fed.R.Civ.P.

urged in support of

granted an
assistance

petition for writ

the motion was that

evidentiary hearing on
of

counsel.

of habeas corpus,
-19-

60(b).

He

his claims

attached

an

the
of

amended

asserting that counsel

had

been ineffective for not calling
beg for his life
not

obtaining

at the punishment phase
and

presenting

mitigating effect of
weeks later

he

his age

submitted

tives,each offering
generous, and

family members as witnesses

to

loving

pointing out that

of the trial, and

psychological
on the issue

affidavits

person.

The

friends

DeLuna
court

DeLuna had presented

for

of

the

of punishment.

from

testify that

evidence

Two

and

rela-

a

kind,

had been
denied

to

the

motion,

no adequate grounds

for

relief (RDA I 4).
A motion under Rule 60(b} is addressed to the sound
tion of the trial court and
abuse of that discretion.
J

396, 402 (5th Cir.

1981).

party from

the effects

will be reviewed on appeal only
streetman

1524 (5th Cir. 1988)

discre-

v. Lynaugh, 835 F.2d

Seven Elves, Inc.
Rule 60(b) is

of a

v. Eskenazi, 635

for
1521,
F.2d

designed to relieve

final judgment

for the

a

following

reasons:
(1) mistake,
inadvertence, surprise,
or
excusable neglect;
(2)
newly
discovered
evidence which by due diligence could not
have been discovered in time to move for a
new trial under Rule 59(b}; (3) fraud (whether heretofore
denominated
intrinsic
or
extrinsic),
misrepresentation,
or
other
misconduct of an adverse party;
(4) the
judgment is void; (5) the judgment has been
satisfied, released, or discharged, or a
prior judgment upon which it is based has
been reversed or otherwise vacated, or it is
no longer equitable that the judgment should
have prospective application; or (6) any
other reason justifying relief from
the
operation of the judgment.
DeLuna's motion for relief from order advanced absolutely no
legal reason why

the district court's

-20-

order should be

vacated.

He offered no new theory for
witnesses who

signed the

newly discovered:

relief.

affidavits

indeed,

as early

He did not claim that
and their
as

the

testimony

January, 1987,

were

he

was

naming them as witnesses counsel should have called to testify on
his behalf.

Nor did he contend that he had failed to raise

this

claim because of mistake, inadvertence, or excusable neglect.

He

simply asserted that

of

he had not

had a hearing

on his claim

ineffective assistance of counsel, implying that an allegation of
attorney

ineffectiveness

evidentiary hearing.
13-16, the court

could

not

As pointed out

be

resolved

without

an

in Argument I. A, supra

could easily determine

without an

at

evidentiary

hearing that counsel could reasonably decide not to present

this

kind of

this

decision.

evidence, and

that DeLuna

with nothing

court cannot be

more before it

said to

from summary judgment

discretion in

denying

(5th Cir. 1987)

with evidence that

First

(no abuse

motion where movant sought

summary judgment was granted, and
order granting summary

district

British Caledonia Airways v.

F.2d 593, 601-02

discretion to deny Rule 60(b)

prejudiced by

than this, the

have abused its

DeLuna's Rule 60(b) motion.
state Bank, 819

was not

of

relief

was available at

time

which would have no impact

judgment): United

states v.

on

McReynolds,

809 F.2d 1047, 1049 (5th Cir. 1986) (denial of Rule 60(b)

motion

not abuse of discretion where motion presented no new evidence or
arguments warranting relief).
On appeal, counsel for DeLuna notes that in February,

1988,

Respondent filed a motion to expedite, suggesting that DeLuna
ordered to amend his petition within thirty days.
-21-

be

Counsel states

that he refrained from filing any additional pleading or documentation in anticipation

of receiving an

order from the

court along the lines of that proposed by Respondent.
that he was

surprised when

dismissing his petition
acted reasonably in
when he did file

instead the court

on the

awaiting a

merits.

He

issued its

He now

claims
order

argues that

court order to

an amended petition along

district

he

amend and

that,

with his Rule

60(b)

motion, the court abused its discretion in denying relief.
DeLuna's argument borders on the ludicrous.

He

understand-

ably cites to no authority for the proposition that the court has
an obligation to inform a party that its pleadings are

deficient

so that it might amend before the lawsuit is dismissed. 5

Courts

have no obligation to tell litigants how to conduct their

cases,

and would lose

their impartiality if

they did so.

If a

party

believes that its pleadings are deficient in any way, the Federal
Rules of Civil Procedure allow for amendment and supplementation,
see Fed.R.civ.p. 15,
spot

and

point

but it is

out

defects

not the place
to

the

Fed.R.civ.p. 56 provides the manner
may respond to a motion
ting

affidavits

Counsel offers no

of the courts

parties.

In

addition,

by which the opposing

for summary judgment, including

controverting

the

moving

justification for his

party's

to

party
submit-

pleadings.

failure to provide

the

5The court did give DeLuna the opportunity to respond to
Respondent's motion for summary judgment, without expressing an
opinion whether the original petition was deficient in any way_
DeLuna filed a response on January 23, 1987.
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affidavits with his reply to the motion for summary judgment
at least,

within the

"reasonable time"

which he

complete his investigation into the case.
does it appear that he could

requested

Nor, from the

affi-

support of his amended

tion for writ of habeas corpus filed in June, 1988.

to

record,

do so. He submitted thirteen

davits from potential witnesses in

or,

peti-

Most of

the

witnesses had been named in the reply to Respondent's motion

for

summary judgment filed in

January, 1987, and

he had alleged

in

his original petition filed in October, 1986, that such witnesses
were available.

Everyone of

area, where DeLuna's
that they

from the

attorney practices, and

were inaccessible

Thus, he has not

them is

for any

Dallas,

he does not

reason until

shown that the court

Texas,
claim

June,

1988.

abused its discretion

in

denying his Rule 60(b) motion.
Moreover, if a final judgment were subject to being
simply because a party failed initially to present all

vacated
available

claims or defenses, litigation would come to involve at least two
trials, one a dress rehearsal to
pleaded and

briefed, and

the

see how well the case has
second the

actual

been

determinative

event where the parties could attempt to correct any deficiencies
revealed in the
support to
finality of

such

first proceeding.
a rule,

judgments in

which

This Court
would destroy

litigation

burden for the lower federal courts.

-23-

and create

should not
the
an

concept

give
of

impossible

III. DeLUNA'S COMPLAINT THAT ATTORNEYS ON
COLLATERAL ATTACK IN TEXAS ARE RENDERED
INEFFECTIVE BY THE STATE'S FAILURE TO
PROVIDE FOR APPOINTMENT OF COUNSEL WAS
NOT RAISED BELOW AND IS NOT PROPERLY
BEFORE THE COURT; ALTERNATIVELY, IT IS
WITHOUT MERIT.
For

the

death-row

first

inmates

time

on

receive

appeal,

ineffective

because Texas does not provide
after direct
Appeals.

appeal of

DeLuna

assistance

of

for the appointment of

a conviction

to the

that

complains

counsel
attorneys

Court of

Criminal

He asserts that the volunteer counsel who undertake

to

represent inmates sentenced to death are few in number, inexperienced, and overburdened.

To the extent that he is attempting

to

raise a challenge to the constitutional validity of his sentence,
this claim was

not raised in

either the court

state courts.

Consequently,

it

properly before this
579 n. 9

Court.

(5th Cir. 1986)

is both

Bates y.

below or in

unexhausted

and

Blackburn, 805 F.2d

(claims not presented to the

the
not
569,

district

court will not be considered on appeal).
Even were
merit.

the Court

First, DeLuna

to address

the claim,

offers no support

it is

for his bald

without
assertion

that Texas death-sentenced inmates are unable to obtain competent
representation in collateral proceedings.
is well aware, every inmate in
wanted an attorney has

In fact, as this Court

Texas sentenced to death who

been able to obtain

one and to have

constitutional claims litigated throughout the state and
court systems.

year

his

federal

Assuming, arguendo, that there had been a problem

in securing representation for
over one

has

ago, of

the

death-row inmates, the
Capital Punishment
-24-

Clinic

creation,
at

the

university of Texas
litigation and

expressly to monitor

School of Law

has redressed

recruit attorneys

the

capital

situation.

Second, the Supreme Court has held that there is no constitutional right to appointed
sylvania v.
(1987).
cated in

counsel in collateral proceedings.

Finley, ___

u.S.

___ , ___ ,

107 S.ct.

Penn-

1990,

1993

It follows that other constitutional protections
criminal

proceedings.

trials

are not

In this regard, this

tence of counsel in federal

involved

in

impli-

habeas

Court has held that

corpus
incompe-

habeas proceedings is relevant

only

to the extent that it might excuse what would otherwise amount to
an abuse of the writ.

Jones v. Estelle, 722 F.2d 159, (5th

1983), cert.

466

denied,

Further, DeLuna

expressly

U.S.

976,

states

104

that

directed at counsel in this proceeding.
23.

S.ct.

his

2356

complaint

Cir.

(1984).
is

not

Brief for Petitioner

at

He does not explain what standing he has, in a habeas corpus

proceeding designed to
and sentence, to

test the validity

object to alleged

collateral procedures

when

-25-

denies

state's

that

This claim does not

conviction or sentence

provide the basis for habeas relief.

conviction

deficiencies in the

he specifically

infirmities are present in his case.
the validity of his

of his own

those
attack

and, thus, does

not

CONCLUSION
For the foregoing reasons, Respondent respectfully

requests

that the decision of the district court be affirmed.
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